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I. INTRODUCTION

The plaintiffs have brought a two count verified complaint seeking a declaratory

judgment as to the validity of the referendum vote and an injunction pursuant to Connecticut

General Statute §9-371b, which establishes an expedited Superior Court procedure for

challenging the validity of referendum results.1 The defendant has both filed an answer and is

pursuing counterclaims involving a) a declaratory judgment with regard to the validity of the

referendum, and b) an order of mandamus to certify the results of the referendum pursuant to

Connecticut General Statutes §10-47c.

1
While it would appear that Connecticut General Statutes §9-371b is the legislature’s prescribed avenue for

referendum challenges, Connecticut courts have recognized the right to proceed under a declaratory judgment action
to determine the validity of a referendum. Town of Plymouth v. Church-Dlugokenski, 48 Conn. Supp. 481,
487(2003).
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Pursuant to Practice Book §17-56(b), the plaintiffs have given notice of the declaratory

judgment action to the Connecticut Department of Education, the Office of the Attorney General,

the Office of the Secretary of State, the State Elections Enforcement Commission, the

Connecticut Association of Boards of Education and the Connecticut Conference of

Municipalities. Additionally, on July 22, 2013 the plaintiffs moved this Court for an order of

notice ordering that notice of the action be provided to residents, taxpayers and electors in the

Towns of Woodbury and Bethlehem by way of publication in the Waterbury Republican-

American and Voices newspapers. On August 5, 2013, this Court granted the plaintiffs’ motion

and directed that notice of the action be given in accordance with the motion. Such notice has

been given, thanks to the efforts of the Town of Woodbury’s attorney.

The parties have filed a Stipulation of Facts with this Court. On October 9. 2013, the

matter was heard by this Court.

II. UNDISPUTED FACTS (FROM STIPULATION OF PARTIES)

The defendant, Board of Education for Regional School District #14 (“Region 14”), is a

regional public school district organized under Conn. Gen. Stat. §10-39 et seq. Specifically,

Region 14 is a grades K-12 school district created to educate the children in the Towns of

Bethlehem and Woodbury. The plaintiff, Town of Bethlehem, is a municipality organized and

operating pursuant to the laws of the State of Connecticut. The plaintiff, Town of Woodbury, is

a municipality organized and operating under the laws of the State of Connecticut. The Towns of

Bethlehem and Woodbury are the towns that comprise Region 14.
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Region 14 was established by way of a majority vote in each of the Towns on May 20,

1968 to regionalize their schools and establish a regional school district, with schools located in

the Towns of Bethlehem and Woodbury, for the purpose of providing the necessary facilities and

administering grades Kindergarten through 12 in said schools. Region 14’s Board of Education

was established in 1969. Among the schools operated by Region 14 is Nonnewaug High School

in Woodbury.

At a duly noticed special meeting convened on May 16, 2013, following a duly noticed

and warned public hearing/district meeting, the defendant Board of Education voted in favor of a

resolution appropriating $63,820,605 for the renovation of and additions to the Nonnewaug High

School, and authorizing the issuance of bonds and notes in the same amount to finance this

appropriation. By way of further resolution, the Board of Education recommended to the Towns

within Region 14 that the aforesaid bond and note authorization be approved by referendum

vote, with said referendum to be held in each of the Towns on June 18, 2013. The Board of

Education voted at said meeting to place on the referendum ballot the following question: “Shall

Regional School District Number 14 appropriate $63,820,605 for renovation of and additions to

Nonnewaug High School, and authorize the issue of bonds and notes in the same amount to

finance the appropriation?” Exhibit A is a true and accurate copy of the minutes and

resolutions from said meeting.

On May 19, 2013, via e-mail, the defendant notified the Town Clerks of the Towns of

Woodbury and Bethlehem that the defendant’s Board of Education had approved the ballot
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question and date of the building referendum. The defendant forwarded the draft minutes

reflecting their actions, including the afore-mentioned resolutions approved by the Board of

Education, along with a copy of the referendum question to be placed on the ballot. Exhibit B is

a true and accurate copy of the e-mail (with attachments) from the defendant to the Town Clerks,

dated May 19, 2013.

The Town Clerks did not arrange for notice of the referendum to be published in a

newspaper of general circulation in the Town of Bethlehem and Woodbury. However, the

Registrar of Voters of the Town of Woodbury submitted a document to the media with the

following heading: “Notice-News Release-For Immediate Release-Reminder-Please Publish

ASAP-Thank You.” After receipt of this document from the Registrar, Voices, which is a

newspaper that has a general circulation in both the Towns of Bethlehem and Woodbury,

published in its June 12, 2013 edition an article setting forth: a) the question to be voted upon, b)

the polling locations in both Towns, and c) the time and the date of the referendum, as requested

by the Registrar. The article further indicated who were eligible voters, and contact information

for both the Town Clerks and Registrars of Voters in both Towns. Exhibit C is a true and

accurate copy of the afore-mentioned document submitted by the Registrar of Voters to the

media. Exhibit D is a true and accurate copy of the subsequent article published by Voices in its

June 12, 2013 edition.

It is undisputed that the above-mentioned information in the notice/request to publish and

article was not placed by Voices in its “legal notice” section. Exhibit E (“legal notice” section
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of said edition of Voices, and legal notice section of the Waterbury Republican-American on that

same date). The circulation of Voices in the Town of Bethlehem is 1,360; in the Town of

Woodbury, it is 3,338. The circulation of the daily edition of the Waterbury Republican-

American in the Town of Bethlehem is 402; in the Town of Woodbury, it is 1,062.

The referendum did garner additional publicity via various means. Examples of the

publicity given to the referendum were the following: In the Waterbury Republican American,

there were numerous articles concerning the referendum. Exhibit F. In Voices, there were

numerous articles concerning the referendum (including a front page story). Exhibit G. Notice

of the date, time, places to vote, and question to be voted on with regard to the referendum was

posted on the defendant’s website. Exhibit H. Prior to the referendum, the defendant sent to

every resident in the Towns via the mail notice concerning the upcoming June 18, 2013

referendum. Exhibit I. The defendant utilized its “Alert Now” robo-calling system to contact

District parents/voters and notify them of the date, time, and places to vote with regard to the

referendum. Other examples of publicity and attempts to publicize in the community include but

are not limited to the following: publicized tours of the high school building (with bussing

provided for residents wishing to take the tour), discussions of and presentation on the

project/referendum at town board meetings and senior centers, a public hearing on the project

immediately preceding the special meeting that set the referendum date on May 16, 2013, and

prominent signage, including hand-held signs and banners. See Exhibit J.
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On June 18, 2013, the referendum question passed by a vote of 1,269 to 1,265. The

defendant has conducted numerous referenda in the same (late spring) time period over the last 3

years.2

a. On May 7, 2013, a referendum (which was “legally noticed”) on the District’s

budget passed by a vote of 1250 to 1152.

b. On June 26, 2012, a referendum (which was “legally noticed”) on the District’s

budget was passed by a vote of 1,105 to 1,027.

c. On June 6, 2012, a referendum (which was “legally noticed”) on the District’s

budget was rejected by a vote of 1,210 to 843.

d. On May 8, 2012, a referendum (which was “legally noticed”) on the District’s

budget was rejected by a vote of 1,203 to 836.

e. On June 6, 2011, a referendum (which was “legally noticed”) on the District’s

budget was passed by a vote of 1,080 to 1,010.

f. On May 18, 2011, a referendum (which was “legally noticed”) on the District’s

budget was rejected by a vote of 1,100 to 1,075.

g. On May 4, 2011, a referendum (which was “legally noticed”) on the District’s

budget was rejected by a vote of 1,289 to 1,036.

2 Despite allusions to the contrary by counsel for the Town of Woodbury at trial, this turnout data is not offered by
the defendant to show that it deserves any credit for legally noticing prior referenda, but rather to show that the
referendum that arguably did not have “legal notice” had a greater turnout than those with “legal notice,” thus
undermining any attempt to assert prejudice from the lack of “legal notice,” and undermining the actual impact of
“legal notice.”
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Subsequently, concerns over the lack/sufficiency of the “legal notice”/warning issued by

the Town Clerks have come to the attention of all the parties. Connecticut General Statutes §10-

47c provides in pertinent part: “The town clerk of each town shall certify the vote of the town to

the regional board of education and the Commissioner of Education.” In light of their opinions

or concerns regarding the validity of the referendum, the Town Clerks for the Towns of

Bethlehem and Woodbury have not yet certified the results of the referendum to the

Commissioner of Education.

Currently pending in the Superior Court for the Judicial District of Waterbury is Arras, et

al. v. Regional School District #14, et al., Docket No. UWY-CV13-5016462-S, which is a case

brought by 5 voters/residents of the Towns seeking the invalidation of the same referendum that

is the subject of the instant case.

III. ARGUMENT

A. SUMMARY OF ARGUMENT.

It is admitted that the Town Clerks did not cause to be published in a newspaper a so-

called “legal notice” of the referendum. Nevertheless, it is submitted that this possible omission

is irrelevant to the legitimacy of the election. Specifically, in light of the standard used by courts

to analyze elections, which is applicable to referenda, it is submitted that 1) to the extent required

by Connecticut General Statutes §§9-226, 10-47c and 10-56, adequate notice of the referendum

was provided, 2) the notice provided and/or the attendant publicity given to the June 18, 2013

referendum sufficed for permitting the electors to participate in the referendum, that the results
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of the referendum are valid, and the results should not be vacated, and/or 3) regardless of

whether these actions complied with the notice requirement of Conn. Gen. Stat. §9-226, the

results of the referendum are valid (and reflected the intent of the voters/will of the people) and

that the defendant (and the plaintiffs/Towns) may act in reliance upon the results and proceed

with the building project at issue, in accordance with Connecticut General Statutes §10-56.

B. APPLICABLE STATUTES.

Briefly, it is important to know how the parties came to their current position.

Connecticut General Statutes §10-56(a) expressly empowers regional school districts to build,

equip, maintain and expand schools. Furthermore, Connecticut General Statutes §10-56(a)

expressly authorizes regional school districts to “issue bonds, notes or other obligations in the

name and upon the full faith and credit of such district and the member towns to acquire land,

prepare sites, purchase or erect buildings and equip the same for school purposes, if so

authorized by referendum.” Connecticut General Statutes §10-56(a) also provides such a

referendum “shall be conducted in accordance with the procedure provided in [Connecticut

General Statutes] §10-47c except that any person entitled to vote under [Connecticut General

Statutes] §7-6 may vote and the question shall be determined by the majority of those persons

voting in the regional school district as a whole.”

In pertinent part, Connecticut General Statutes §10-47c provides that a regional board of

education shall set the date for referenda which shall be held simultaneously in each member

town between the hours of 6:00 AM and 8:00 PM. The statute further provides that at least 30
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days before the date of the referenda, the regional board of education shall notify the town clerk

in each member town to call the referendum on the specified date to vote on the specified

question. Finally, the statute provides that “[t]he warning of such referenda shall be published,

the vote taken and the results thereof canvassed and declared in the same manner as is provided

for the election of officers of a town.”

Connecticut General Statute §9-226 sets forth the requirements for warning such a town

election, and provides in pertinent part:

The warning of each municipal election shall specify the objects for which such election
is to be held. Notice of a town election shall be given by the town clerk or assistant town
clerk, by publishing a warning in a newspaper published in such town or having a general
circulation therein, such publication to be not more than fifteen, nor less than five days
previous to holding the election. The town clerk in each town shall, in the warning for
such election, give notice of the time and the location of the polling place in the town
and, in towns divided into voting districts, of the time and the location of the polling
place in each district. The town clerk shall record each such warning.

What is also important is what statute does NOT apply: Connecticut General Statutes §7-3,

which applies to town meetings, along with Title 8 of the Connecticut General Statutes, which

applies to zoning matters.

C. WHAT NOTICE IS REQUIRED AND HOW MUST IT BE
ACCOMPLISHED?

The applicable statute requires that notice be published “of the time and the location of

the polling place in the town and, in towns divided into voting districts, of the time and the

location of the polling place in each district” along with the objects for which such election is to

be held. Conn. Gen. Stat. §9-226. It is undisputed that the Registrar of Voters for the Town of
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Woodbury did request and did cause the Voices newspaper to publish such information, and that

such information was published in said newspaper. Exhibits C and D. The information

required was published (in a prominent place in the newspaper), and notice was provided in at

least a manner required by statute, if not MORE. Compare Exhibit D with Exhibit E. The

article further indicated who were eligible voters, and contact information for both the Town

Clerks and Registrars of Voters in both Towns. The purpose of the statute, if not the letter of the

statute with regard to the type and degree of notice, was met. Every element of what was

required by Conn. Gen. Stat. §9-226 was provided, including the essence of that statute, and the

public was notified.

The fact that the Registrar of Voters for the Town of Woodbury caused this information

to be published as opposed to the Town Clerk(s) from the Towns is irrelevant. In addition, it is

irrelevant that the Registrar of Voters for Woodbury (but not Bethlehem) was the person who

requested that the media publish written notice of the referendum. Indeed, even in a case

involving the notice for a town meeting (where arguably something akin to “strict compliance”

with the law is required), a court excused overly rigorous compliance. In Daly v. Town of

Windham, 2001 WL 56438 (Conn. Super. 2001) (all unreported cases are attached hereto as

Composite Exhibit 1), there was a challenge to the actions at a town meeting where only one of

the members of the Board of Selectmen (as opposed to a majority) signed the posted warning for

the town meeting (contrary to the literal requirements of Connecticut General Statutes §7-3. The

notice that was posted described the parcels to be sold and directed interested parties that a
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subdivision plan was on file in the town clerk's office. The plaintiff asserted that this notice was

insufficient because only the first selectman, and not all or most of the selectmen, signed it. The

court ruled in favor of the Town, noting that the “purpose of the required notice [in Conn. Gen.

Stat. §7-3] is to apprise the voters of the nature and the character of the action that is being

proposed.” Daly at *2. (Internal citations and quotes omitted). The court noted that where the

“real object for which [a] meeting was called was not left in doubt, and the warning was

sufficient to inform the voters of what was fairly intended to be the business of the meeting ...

[such] warning was sufficient to comply with [Conn. Gen. Stat. §7-3].” Id. (Internal citations and

quotes omitted). The court found that although Conn. Gen. Stat. §7-3 states that all of the

selectmen or a majority of them shall sign the notice, “it does not implicate whether the notice

was sufficient to inform the voters of the nature of the proposed action that was the business of

the meeting.” Id. at *3. (Citations omitted). The court ruled that the warning was sufficient to

comply with Conn. Gen. Stat. §7-3, and that the plaintiff's rights as a voter were not implicated.

Similarly, the fact that it was the Registrar of Voters of one of the two member Towns (as

opposed to both member Towns) does not detract from the fact that the public received via

Voices notice consistent with what may be required under Connecticut General Statutes §9-226.

Indeed, the public received more notice (and in a much more prominent portion of the

newspaper) than if the parties strictly complied with the so-called “legal notice” requirement.

Finally, as will be asserted herein, whether the actions of the Registrar of Voters constituted

compliance (substantial or otherwise) with the commands of Connecticut General Statutes §9-
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226 (not to mention §10-47c) is irrelevant, for in order to overturn an election, a party must

establish actual prejudice from any error that affected the outcome of the vote from any election.

D. STRICT COMPLIANCE IN CONNECTICUT WITH APPLICABLE
STATUTORY REQUIREMENTS IS NOT REQUIRED FOR ELECTIONS,
INCLUDING REFERENDA.

There is a paucity of authority in Connecticut with regard to referenda (and notice

therefore). Indeed, there is only one known case that was asserted under the referendum

challenge procedures contained in Conn. Gen. Stat. §9-371b. Specifically, in Dvorsky v. Board

of Education, Regional School District No. 14, 2011 WL 2150660 (Conn. Super. 2011), this

Court, in declining to overturn the results of a closely fought and tight referendum despite the

fact that there was a failure to check voter IDs in one of the member towns,3 borrowed the well-

worn standard for assessing claims for a “new” election that is set forth in the ample cases

governing municipal elections. This is especially appropriate where a referenda conducted under

Conn. Gen. Stat. §10-47c’s procedures explicitly borrow from and piggy back upon the

municipal election statutes. The standard relied upon by this Court in Dvorsky was that articulated

by the Connecticut Supreme Court in municipal elections cases, namely that a new election cannot

be ordered unless there were “substantial violations of the requirements of a statutes” and as a result

of those violations, the reliability of the result of the election “is seriously in doubt.” See Caruso v.

Bridgeport, 285 Conn. 618, 649–50 (2008).

3 With all due respect to the plaintiffs, it is respectfully submitted that a failure to check voter IDs is a far more
serious offense than a failure to add the heading “legal notice” (or “warning”) to an otherwise ample and effective
publication of the information referenced in Conn. Gen. Stat. §9-371b (not to mention the ample publicization of the
referendum).
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As noted in Dvorsky, courts are loath to disturb the results of an election and basically

declare the results null and void. Id. at *5, quoting Bortner v. Town of Woodbridge, 250 Conn. 241,

253–54 (1999) (“a court should be very cautious before exercising its powers ... to vacate the result

of an election and order a new election.”) See also Caruso, 285 Conn. at 637–38. Understandably,

the courts in Connecticut have held that 1) judicial intervention in the electoral process should take

place in the most extreme circumstances, and 2) courts should exercise great restraint in ordering a

new election out of respect for the electoral process. See, e.g., Bortner v. Town of Woodbridge,

250 Conn. at 254-57. As noted by the Supreme Court with regard to elections of officers and

challenges to the same:

[A] court, in determining whether to order a new election, [must] arrive at a
sensitive balance among three powerful interests, all of which are integral to our
notion of democracy, but which in a challenged election may pull in different
directions. One such interest is that each elector who properly cast his or her vote
in the election is entitled to have that vote counted. Correspondingly, the
candidate for whom that vote properly was cast has a legitimate and powerful
interest in having that vote properly recorded in his or her favor. When an election
is challenged on the basis that particular electors' votes for a particular candidate
were not properly credited to him, these two interests pull in the direction of
ordering a new election. The third such interest, however, is that of the rest of the
electorate who voted at a challenged election, and arises from the nature of an
election in our democratic society, as we explain in the discussion that follows.
That interest ordinarily will pull in the direction of letting the election results
stand.

Id. at 255. Further militating against a court-ordered “re-do” of an election is the inherently

fleeting nature of the results of an election:

An election is essentially—and necessarily—a snapshot. It is preceded by a
particular election campaign, for a particular period of time, which culminates on a
particular date, namely, the officially designated Election Day. In that campaign,
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the various parties and candidates presumably concentrate their resources—
financial, political and personal—on producing a victory on that date.
The snapshot captures, therefore, only the results of the election conducted on the
officially designated election day. It reflects the will of the people as recorded on
that particular day, after that particular campaign, and as expressed by the electors
who voted on that day. Those results, however, although in fact reflecting the will
of the people as expressed on that day and no other, under our democratic electoral
system operate nonetheless to vest power in the elected candidates for the duration
of their terms. That is what we mean when we say that one candidate has been
“elected” and another “defeated.” No losing candidate is entitled to the electoral
equivalent of a “mulligan.”
Moreover, that snapshot can never be duplicated. The campaign, the resources
available for it, the totality of the electors who voted in it, and their motivations,
inevitably will be different a second time around. Thus, when a court orders a new
election, it is really ordering a different election. It is substituting a different
snapshot of the electoral process from that taken by the voting electorate on the
officially designated election day.
Consequently, all of the electors who voted at the first, officially designated
election…have a powerful interest in the stability of that election because the
ordering of a new and different election would result in their election day
disfranchisement. The ordering of a new and different election in effect
disfranchises all of those who voted at the first election because their validly cast
votes no longer count, and the second election can never duplicate the complex
combination of conditions under which they cast their ballots.

Id., at 255-6.

As can be derived from Caruso, a violation of an election law does not create a per se

entitlement to a new election or the granting of any relief under any of the various election

statutes. Indeed, the deficiencies alleged in Caruso were much more significant than the instant

case. See Caruso, supra, 285 Conn. at 651-2, n. 27, n. 28, and n. 29. Specifically, in Caruso,

there were severe understaffing of the polling places (with about only 50% of the poll workers

needed in place) and in the appointment of a disproportionate number of poll workers who were

biased in favor of the prevailing candidate (Mayor Finch). Id., n. 27 and n. 28. In turn, the plaintiff
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in Caruso claimed that this understaffing resulted in numerous statutory violations by various poll

workers and campaign workers that undermined the reliability of the election results. Id., n. 29.

These violations included, a) campaign workers advocated for candidates within seventy-five feet

of the polling places and poll workers instructed voters to vote for Finch in violation of Conn.

Gen. Stat. §§9–439 and 9–236; b) the registrar of voters permitting two women to act as Spanish

interpreters, including a woman who previously had been barred from the polling places for

conducting partisan activities in violation of Conn. Gen. Stat. §9–439; c) moderators at two

polling locations leaving ballot bags untended; d) moderators returning unsealed ballot bags to

the town clerk's office; e) poll officials improperly supervising voters so that there were more

votes registered than there were voters who had checked in; and f) official check lists and tallies

not being properly certified in violation of Conn. Gen. Stat. §9–307.

In Caruso, the trial court assumed that the plaintiff had proven the factual claims but

concluded that none of the actions had affected the result of the election. Id. One could assert

that these violations established an uneven playing field, with possible irregularities that could

undermine the public trust in the entire voting process. Nevertheless, the unsuccessful candidate

(Caruso) failed to establish that the outcome would have differed but for the violations, and the

trial court declined to order a revote. In affirming the trial court’s decision, the Supreme Court

found that the plaintiff failed to meet his heavy burden of proving that the combined effect of the

understaffing of the polling places, the alleged bias of the poll workers and the alleged irregularities

was to place the result of the election seriously in doubt, thereby entitling the plaintiff to a new
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election. The Court noted that that instead of meeting this burden, the plaintiff asked the courts “to

engage in conjecture as to how the vote might have been affected.” Id. at 652.

As further noted in Caruso, the plaintiffs in the instant case have a heavy burden:

Contrary to the plaintiff's suggestion, this conclusion does not mean that the courts
are prepared to tolerate the wholesale flouting of the election laws by election
officials or a “systematic” failure of the election process. It means only that, under
our system of government, the plaintiff bears the heavy burden of proving by a
preponderance of the evidence that any irregularities in the election process actually,
and seriously, undermined the reliability of the election results before the courts will
overturn an election. Although we are mindful of the difficulties that plaintiffs face
in meeting this burden in light of the statutory time constraints on election contests
and the magnitude and complexity of the election process, our limited statutory role
in that process and our need to exercise great caution when carrying out that role
compel the conclusion that proof of irregularities in the process is not sufficient to
overturn an election in the absence of proof that any of the irregularities actually
affected the result.

Id., at 653. (Emphasis added).

Also noted in Caruso, supra, n. 30, what is equally instructive is the limited

circumstances in which the court have ordered a new election. Id., citing Wrinn v. Dunleavy,

186 Conn. 125, 152 (1982), and Bauer v. Souto, 277 Conn. 829, 831 (2006). In Wrinn, the

plaintiff was defeated in the primary election by a margin of eight votes and the Court

determined that 25 out of 26 of the improperly mailed absentee ballots had been cast for the

plaintiff's opponent. Wrinn v. Dunleavy, 186 Conn. at 129, n. 5. Those improper ballots made

the difference between victory and defeat. In Wrinn, there was a) serious doubt as to the

outcome of the election, as 1) the result would have definitely been different but for the

violation, and 2) there was a clearly “mandatory” statute (Connecticut General Statutes §9-146),
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which contained such hallmarks of a mandatory statute, for example, indicating unequivocally

that an absentee ballot shall be cast “only if” the mailing requirements are met, and b) the ballot

of an ill or disabled elector “shall only be mailed” by the elector or by a designated person who

may be “only one” of the persons on a specified list. Id. at 146. Indeed, the Court noted that

“(i)f there is to be disfranchisement, it should be because the legislature has seen fit to require it

in the interest of an honest suffrage, and has expressed that requirement in unmistakable

language.” Id. at 144-45. Similarly, in Bauer, the Court found on the basis of undisputed

evidence that if a malfunctioning voting machine “had been operating properly, the plaintiff

would have received at least 103 more votes than he had received” and he would have been

elected. Bauer v. Souto, 277 Conn. at 837. Again, this was the difference between victory and

defeat.

As noted above, Dvorsky represented the first known utilization of the referendum

challenge procedures provided under Conn. Gen. Stat. §9-371b, and represented an adoption by

this Court of the standard for vacating elections that is utilized in elections of municipal officers

(under Conn. Gen. Stat. §9-328). In Dvorsky, the plaintiff asserted that the failure to check voter

IDs was a substantial error in that 1) the town did not employ a statutorily mandated anti-fraud

procedure, and 2) the referendum vote was inaccurate in that people who were not electors may

have been permitted to vote; accordingly, the plaintiff asserted that the result of the election “is

seriously in doubt.” Indeed, numerous people offered sworn testimony as to the fact that they voted

without having their IDs checked. Nevertheless, this Court rejected the plaintiff’s claims. Relying
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upon the established case law for the election of municipal officers, this Court noted that there was

not any showing that the election results were in doubt and that there was not “substantial

compliance” with the elections statutes. Id. This Court in Dvorsky noted that 1) in light of the

statutory scheme that provides multiple protections against fraud and improper voting, 2) the

substantial compliance with the overall statutory commands, with the purpose of the statutory

command being otherwise met, and 3) the lack of proof of an effect upon the outcome, there was no

basis to vacate the results of the referendum.

E. OTHER JURISDICTIONS HAVE DECLINED TO INVALIDATE THE
RESULTS OF REFERENDA DUE TO A FAILURE TO COMPLY WITH
ELECTION NOTICE REQUIREMENTS.

While there is the body of case law in Connecticut regarding the reluctance to disturb

election results due to a hyper-technical devotion to exactitude in following statutory procedure,

there admittedly is no case on point in Connecticut with regard to the specific issue of notice or

“warning” of an election (or referendum). However, in a plethora of other jurisdictions across

this great nation, courts have overlooked defects in (or abject failure to provide) the specified

notice for an election (whether for public office or for referendum) in order to honor the votes

cast and not disturb the unique snapshot presented in a referendum. What is remarkable is the

similarities between 1) these other jurisdiction’s standard of excusing strict compliance with

statutory election requirements and instead focusing on prejudice from effect on the election

outcome while trying to honor the votes cast in the election, and 2) the standard for elections that
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already exists in Connecticut. As such, the construction of the notice requirement for referenda

from these cases from other jurisdictions is especially instructive.

Starting out west, in People ex rel. Patterson v. City of Carlsbad, 128 Cal. App. 2d 77,

274 P.2d 740 (1954), a proceeding in quo warranto was brought to test the validity of the

incorporation of the city (via an election). The trial court held that the evidence sustained

findings that the pendency of election (and date thereof) were matters of public notoriety

throughout the area proposed to be incorporated, that the question of incorporation was generally

known to qualified electors and registered voters in the area, and that all those caring to vote did

vote at the election. Thus, the court held that the election was not invalidated because the notice

of election did not contain the date of the election and did not state the number of the

inhabitants of the proposed city as required by statute, and because the notice was not published

for at least two weeks prior to the election as required by statute. People ex rel. Patterson v. City

of Carlsbad, 128 Cal. App. 2d at 81. On appeal, the Appellate Court upheld the vote despite the

notice/procedural defect in light of the actual notice and widespread publicity with respect to the

date, place and purpose of said election that were given the residents. Id. at 82.

The court rejected a claim that the failure to strictly comply with the statutory

requirements was fatal to the vote. Id. at 83. The court held that a failure to strictly comply with

all requirements will not vitiate an election and noted that the “test for determining whether an

election is invalidated because of a failure to strictly comply with the notice provisions

prescribed by the statute has frequently been stated to be whether the voters generally have had
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knowledge of the election and full opportunity to express their will, or whether the variance may

have affected the result by depriving a sufficient number of voters of the opportunity to exercise

their franchise.” Id. at 84. The court noted that a variation from the statutory notice requirement

is not fatal, unless it appears that the variation has prevented the electors from giving a full and

free expression of their will, or unless the statute itself contains a further provision to the effect

that such a variation will render the election void.” Id., at 83-84. See also Menlo Park City Sch.

Dist. v. Tormey, 218 Cal. App. 2d 76, and n.4, 32 Cal. Rptr. 82 (1963) (despite statutory

requirement that notice be given by newspaper publication, posted notice, and mailed notices, a

lack of newspaper publication did not invalidate school district bond election, where there was

notice by posting and mailing, and actual notice and widespread publicity; court looked to

turnout comparisons to support finding of sufficient notice).

Staying out west, in Vickers v. Schultz, 195 Wash. 651, 81 P.2d 808 (1938), the

Washington Supreme Court held that the failure to post notices of a special election in each

polling place 30 days before the date of an election regarding formation of public utility district,

was not fatal to the formation of the district where the voters were sufficiently informed through

other sources. The Court noted: “Unless the statute which prescribes the form and manner of

publishing election notices expressly provides that noncompliance with the statute will render the

election void, the prescribed form is regarded as declaratory rather than mandatory.” Id. at 655.

An election will be held valid even if there is a variance from the terms of the statute if the

election was a fair one. The court relied upon the fact that the subjects of the election “were
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matters of continued public discussion and controversy” for some time and continued up to the

very day of the election. Id. at 657. The facts in that case are highly instructive in light of the

substantial similarities with the instant case, namely, as noted in the 40 day run-up to the election

in Vickers,

the questions of whether said public utility district should be created and which, if any,
commissioners thereof should be elected, were discussed widely among the electors of
Pacific County. During said time numerous public meetings were held throughout Pacific
County under the auspices of Granges, labor unions and other groups, where the matter
was generally and publicly discussed by the residents and voters of the county. During
said time, the daily and weekly newspapers which circulated throughout the county
among the residents and electors thereof, including the Raymond Herald, Raymond
Advertiser, South Bend Journal, Willapa Harbor Pilot, Portland Oregonian and Portland
Journal and Grange News, contained numerous and repeated references to the proposed
creation of the public utility district and the election of the commissioners thereof. The
county was circularized both for and against the proposition, and the fact that the election
on said proposition and the election of commissioners would be held on November 3,
1936 was given more publicity, and more information concerning thereto was conveyed
to the electors generally, for and against the measure, than a strict compliance with the
statute would have afforded; the fact that the election aforesaid would be held on
November 3, 1936, was a matter of general and actual knowledge among the voters in
Pacific County.

Vickers, supra, at 651-2 (emphasis added). Indeed, in Vickers, the court cited to an earlier

decision (Rands v. Clarke County, 79 Wash. 152, 139 P. 1090 (1914)), in which it held that the

failure of the election board to post notice of a special county bond election did not render the

election invalid and that the provision for notice was directory, not mandatory unless 1) the

statute itself declares that the election shall be void if the statutory requirements are not strictly

observed, or 2) the court can see from the record that the result of the election might have been

different had there been a strict compliance with the statutory requirements.
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The court in Vickers relied upon yet another of its earlier decisions, noting:

In the case now before us, if the election notice had contained the propositions referred to
and there had been given no further publicity to the matter whatever, the election would
have conformed to the law and would have been valid. So far as advising the voters was
concerned, the publishing and posting of the notice would have been merely nominal
in comparison with what was done in this case in an endeavor to bring to the
attention of the voters …the propositions that they were to vote upon ….

Id. at 656 (emphasis added), quoting Groom v. Port of Bellingham, 189 Wash 445, 65 P.2d 1060,

1061 (1937). As one can see, where the effect of the non-strictly compliant notice actually

supersedes the effect of what is required by the statute, the courts have displayed an immense

measure of common sense and have refused to disturb the results of the referendum election.

In Ohio, where an election to authorize the issue of school bond issue was plagued by a

defect in publication, a court found that in light of an extensive advertising campaign, and the

systematic efforts by various means to reach voters, and where no voters were misled, there was

substantial compliance with the statute and the bond issue was authorized. State ex rel. Bd. of

Ed., Bellefontaine City Sch. Dist. v. Jones, 58 O.O. 227, 131 N.E.2d 704 (Com. Pl. 1955). The

election was held in other respects in accordance with law and there is “abundant evidence that

knowledge of an intention to submit said question was brought home to the great body of the

electors.” Bellefontaine City Sch. Dist. v. Jones, 131 N.E.2d at 707. The court held:

The finding of the court is that by the extensive advertising campaign with reference to
this election carried on beginning as far back as January, 1955; the distribution of
literature; letters and cards mailed to the householders of the city; the house to house
canvass by the Citizens Committee; the posting of notices in various public places; the
activities carried on by the Chamber of Commerce and the Junior Chamber of
Commerce; items carried on systematically by our local newspaper, photographs of the
proposed school buildings to be erected carried in the Bellefontaine Examiner under
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which were items explaining the necessity of said bond issue; meetings held where the
public was invited to attend; and the use of the local radio station brought home to the
voters of the School District notice of the time, and place and purpose of the election, the
voters were not misled in any way, and they were fully informed and had knowledge of
the coming election. This to the court is a substantial compliance as to notice.

Where the people have actually expressed themselves at the polls, courts are strongly
inclined to uphold rather than defeat the will of the people.

Id. at 708.

Indeed, the courts have noted that even “substantial compliance” with a publication

requirement need not be necessary in order to uphold an election. Going south, the South

Carolina Supreme Court noted:

While it would have been far better if the officials in question had complied strictly with
the rather simple directions of the statute, we must agree with the circuit court that the
result of the election was not affected or rendered doubtful in any way by the deviations
relied upon. It is apparent from the record that the body of electors was well advised of
the election and that it resulted in a full and fair expression of their will. The four copies
of Edgefield County newspapers, in which the notice of referendum was published and
which are a part of the record, are crowded with political advertisements looking toward
the general election in which there was strong voter interest because of many important
offices to be filled. Some eighteen references to the hospital referendum appear in these
two issues of the two papers, including news articles and political advertisements for and
against.

Yonce v. Lybrand, 254 S.C. 14, 16, 173 S.E.2d 148, 149 (1970). The Court then noted that “this

is an appropriate case for application of the rule that unless the result of an election is changed or

rendered doubtful, it will not be set aside on account of mere irregularities or illegalities.”

Yonce, 254 S.C. at 17. (Internal quotes and citations omitted). The Court noted it had

previously held that even if there was not substantial compliance with the law respecting

publication of notice of an election, “‘the same cannot be effective to invalidate the elections, in
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the absence of a showing that by reason of such irregularity some person or persons were

deprived of their right to vote, or that the result of the elections was thereby changed or rendered

doubtful.’” Id. citing and quoting Harrell v. City of Columbia, 216 S.C. 346, 355, 58 S.E.2d 91,

96 (1950). The Court noted in a case involving a bond election, the following general rule was

quoted with approval:

The test for determining whether an election is invalidated for want of a notice
prescribed by statute is whether the voters have had knowledge of the election and full
opportunity to express their will.

Yonce v. Lybrand, 254 S.C. at 17-18, citing and quoting Phillips v. City of Rock Hill, 188 S.C.

140, 198 S.E. 604, 607 (1938). Thus, even the want of substantial compliance with a notice

requirement is not sufficient for invalidating an election in the absence of the type of harm

enunciated by our courts in Caruso. See also Wickham v. Trapani, 26 A.D.2d 216, 219, 272

N.Y.S.2d 6, 10 (1966) (referendum not declared invalid where appellant failed to produce as a

witness at the trial a single person entitled to vote on the referendum who had not received actual

notice that it was to be conducted); Ginn v. Vill. of Bonita, 62 So. 2d 159, 162 (La. Ct. App.

1952) (failure to publish ordinance calling election in official journal of parish did not justify

setting aside election where publication in the official journal would not have had an appreciable

effect upon the number voting). Indeed, as succinctly stated by the Arkansas Supreme Court,

[T]he failure to publish notice of an election is immaterial if the election is actually held
and the electors have not been deprived of the opportunity to express themselves. The
voice of the people is not to be rejected for a defect or want of notice, if they have in
truth been called upon and spoken.
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Henard v. St. Francis Election Comm., 301 Ark. 459, 461-62, 784 S.W.2d 598, 600 (1990),

citing and quoting Wurst v. Lowery, 286 Ark. 474, 475-6, 695 S.W.2d 378, 379 (1985).

There is convincing nationwide support for a view that the will of the people in an

election should not disturbed where there is evident sufficient notice/publicity for the same

(regardless of lack of compliance, or even substantial compliance with a statutory notice

command). Such deference is especially warranted where the notice (and publicity) given to the

referendum was more than if the parties had strictly complied with the law. In this context, when

viewed through the lens of Caruso, and courts’ reluctance to disturb an election for procedural

defect, this Court should join the company of the many and not disturb the results of the well-

notified, well-publicized (and well-attended) June 18, 2013 referendum.

F. THERE ARE DIFFERENCES BETWEEN ELECTIONS CASES AND
ZONING AND “TOWN MEETING” CASES WITH REGARD TO THE
NEED TO (STRICTLY) COMPLY WITH “LEGAL” NOTICE
REQUIREMENTS.

In light of the case law concerning elections, it is assumed that the plaintiffs will instead

rely upon cases involving defects in the notice for zoning matters (hearings/enactment of zoning

ordinance and regulations, special permits), along with the notice for New England-style “town

meetings” and assert that notwithstanding the publication in the Voices newspaper of a notice

that complied with every substantive command of Conn. Gen. Stat. §9-226, the failure to have

the heading “legal notice” somehow dooms the referendum. It is undisputed that the case law

with regard to zoning matters (both in Connecticut and nationwide) would appear to dictate that

the lack of strict compliance with the notice requirements is per se fatal. Even if one were to not
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contest these archaic cases, their relevance is non-existent. First of all, the referendum at issue

was not covered by any of those statutes that have been interpreted (for better or worse) as

requiring strictly compliant “legal notice.” More importantly, a trend that has emerged is that

while zoning matters may require strict compliance with the concept of “legal notice,”4 the

conduct of elections/referenda has been governed by a more functional approach, especially in

the context of a proper unwillingness by the courts to disturb the results of an election. Simply

put, while a more stringent standard of “legal notice” has evolved statewide and nationally for

cases involving zoning, along with “town meetings,” elections in general (and the notice

requirement attendant thereto) are viewed through a differing legal prism.

In zoning matters, strict compliance with statutory notice requirements (unlike elections)

is the rule. See, e.g., Lauver v. Planning and Zoning Commission of Town of Canterbury, 60

Conn. App. 504 (2000). Frankly, just as the Connecticut’s doctrine of looser compliance with

regard to elections laws is mirrored in jurisdictions throughout the country, the doctrine of strict

compliance with zoning matters is also nearly universal in the country. See, e.g., Hart v. Bayless

Inv. & Trading Co., 86 Ariz. 379, 387-88, 346 P.2d 1101, 1107-08 (1959). This is

understandable with regard to a zoning appeal or hearing, since it is important to have a default

that towns can rely upon in these arcane matters without having to notify personally each and

every potentially interested party. In light of the well-established requirement for strict

4 The term “legal notice” is in essence a legal fiction, albeit a long standing one. There is no requirement of any of
the notice statutes that the heading “legal notice” must be appended to otherwise adequate notice. The idea that
notice of an election in a newspaper that is buried away from most discerning eyes (but has the words “legal notice”)
is preferred over notice featured in a more prominent part of a newspaper is puzzling. In addition, there is no
statutory definition of “warning.”
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compliance in zoning matters, it is admitted that the notice provided in Voices by the Registrar of

Voters would not be sufficient, if this in fact were a zoning case! See Gendron v. Borough of

Naugatuck, 21 Conn. Supp. 78, 85-88 (1958) (proper notice under predecessors to Conn. Gen.

Stat. §§8-3 and 8-7d must be given by “proper authority”; a newspaper article could not be

substitute for notice of hearing issued by clerk).

With regard to the traditional New England town meeting,

The New England town meeting is a distinctive institution, governed by the law as
developed in New England, and resort to decisions outside its boundaries can serve little
purpose. Here it is settled by a long line of decisions from the earliest times that a town
can act legally only in a meeting duly warned and holden. McQuillan, Municipal
Corporations (2d Ed.) §605. The votes of a meeting of which notice has been given for
less than the period required by the statute, though it be only for a single day, “are no
more binding upon the town than if the meeting had been held without notice, or had
been a mere fortuitous assembling of any portion of the inhabitants of the town.” Pratt
v. Swanton, 15 Vt. 147, 151. The meetings of our cities and boroughs authorized by
special charter provision are the direct successors of the town meeting, and are
governed by the same law.

Pollard v. City of Norwalk, 108 Conn. 145, 142 A. 807, 808 (1928). Again, what was at issue in

Pollard was the notice for a Town meeting, not the ensuing referendum vote. We need not

undermine at this point in time archaic judicial respect for this venerable institution,5 as it is a

referendum election that is at issue in the instant case, not any Town (or District) meeting.

While one may question the lingering archaic if not quaint notions typified by these

cases, especially in the context of the dramatic (if unfortunate) drop in circulation and relevance

5 As noted above, even within the construct of Town Meetings, there has been some relaxation of an overly rigorous
notice requirement. See Daly v. Town of Windham, supra (failure of a majority of Board of Selectmen members to
sign posted warning for the town meeting, contrary to Conn. Gen. Stat. §7-3, did not invalidate meeting; purpose of
notice was accomplished as warning was sufficient to inform the voters of the nature of the proposed action that was
the business of the meeting and thus plaintiff's rights as a voter were not implicated).
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of newspapers, one need not have to disturb these prior rulings in the instant case, since elections

have in Connecticut and elsewhere been viewed in a different manner. It is admitted that the

eventual publication of an article by Voices containing the statutorily required information (as

opposed to Voices placing the requested notice in the “legal notice” section) may not have

sufficed in a zoning matter in light of Gendron, supra. However, what is paramount in elections

cases is the need to avoid disenfranchising the voter, especially if there was sufficient notice of

the elections, regardless of the lack of a technical nicety or compliance with the law.

The fact that Woodbury’s Registrar of Voters (hardly a “stranger” to the Town) took the

action that she did in requesting publication of notice of the referendum should give this court

additional comfort in letting the will of the people stand. The action of this Town official (who

filled the gap of the inaction of others) provided an additional measure of publicity, and ensured

without a doubt that the notice information required by Connecticut General Statutes §9-226 was

provided in a newspaper of general circulation in the member towns of the defendant District.

The fact that it was not the Town Clerks of both Towns but rather Woodbury’s Registrar of

Voters who provided this notice should not matter, especially since the purpose and goal of the

notice requirement was satisfied. Cf. Daly v. Town of East Windsor, supra. In addition, looking

at the Voices piece, one does not have sift through much (or through endless facts not relevant to

the notice requirement, or commentary) to get to the essential information; the article at issue

was a simple factual piece that contained the nuts and bolts required by statute (if not more).

The Registrar of Voters (a competent Town elections official) requested that the media publish
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notice that contained all of the information set forth in the law allegedly at issue; Voices

subsequently complied and provided sufficient notice.

G. THE DRASTIC REMEDIES OF INVALIDATION OF THE
REFERENDUM RESULTS AND ORDERING A NEW REFERENDUM
ARE NOT WARRANTED IN THIS CASE.

It is respectfully submitted that in light of the steep hill of Caruso, supra, and the facts in

the instant case, the referendum results cannot and should not be overturned. In addition, it is

respectfully asserted that any weighing of the equities dictates that this Court decline to grant the

drastic relief of a revote. There is no evidence whatsoever that anyone was denied the

opportunity to participate in the referendum due to the fact that notice of the referendum was not

placed in the “legal notice” section of the Voices newspaper, or that a single eligible voter was

disenfranchised by the fact that ample notice of the election came from means other than the

“legal notice” section of the newspaper. Rather, there was a technical violation by Town of

Bethlehem and Woodbury elections officials of a portion of one of the several general statutes

governing referenda (Conn. Gen. Stat. §9-226). This statute does not serve and was not designed

to disqualify or decertify an election as a result of the absence of any legal notice, but rather to

further ensure that qualified voters were notified of the vote. Here, in light of the ample

publicity given to this particular election, including publication in Voices following a request by

a town registrar of voters, the lack of the title “legal notice” above this publication should not
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result in viewing the outcome as “seriously in doubt” or that the vote was per se6 invalid,

especially where there has been no evidence of disenfranchised voters due to this absence of

“legal notice.”7 Further weighing against invalidating the referendum is: 1) the undisputedly

“clean hands” of Region 14,8 2) having the voters and Region 14 suffer due to the innocent,

technical error of the Town Clerks for Bethlehem and Woodbury, 3) the disenfranchisement of

those who voted on June 18, 2013, and 4) preventing closure in this matter.

III. CONCLUSION

In light of the Caruso standard of review, the actual notice given to the voters (as opposed

to any speculation with regard the effect of any defects regarding notice), the extraordinary

nature of the remedy sought, and the equities in this case, it is respectfully submitted that this

Court should decline to order a new referendum, and should decline to direct Region 14 to halt

its reliance upon the vote. Instead, this Court should declare the referendum to be valid and that

the parties may rely upon the results (as set forth in the defendant’s prayer for relief for its

6 As can be derived from Caruso, a violation of an election law does not create a per se entitlement to a new
election or the granting of any relief under any of the various election statutes. Indeed, the deficiencies alleged in
Caruso were much more significant than the instant case. See Caruso, supra, 285 Conn. at 651-2, and n. 29.

7 Parenthetically, counsel for the plaintiffs did not and cannot offer any evidence of prejudice and wisely focused
instead on the body of law supporting their position. Simply put, it would be impossible to present any credible
evidence of persons who were not aware of the referendum (despite the ample notice and publicity) but would have
been made aware but for the absence of the one-time placement of the required information in the “legal notice”
section in the back of the newspaper-the same newspaper that featured prominent articles about the referendum,
including the article created as a result of the request for notice/publication by the Registrar of Voters.

8 Regardless of whether Region 14 as a courtesy should have further reminded the Town Clerks of their need to
comply with the law at issue (besides the fact that a “warning” was contained in the minutes forwarded to them), the
fact remains that it was the Town Clerks who were responsible for complying with the law. In addition, the District
itself posted a notice of the referendum on its own website and did everything legally possible to publicize the
referendum.
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counterclaims), and direct the Town Clerks to certify the results of the referendum to the State

Department of Education, consistent with Connecticut General Statutes §10-47c.

DEFENDANT-BOARD OF EDUCATION,
REGIONAL SCHOOL DISTRICT NO. 14

By: /s/
Mark J. Sommaruga
Pullman & Comley, LLC
90 State House Square
Hartford, CT 06103-3702
Juris No. 409177
Telephone 860 424 4300
Facsimile 860 424 4370
Its Attorney
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Pursuant to Practice Book Section 10-14, I hereby certify that a copy of the above was
mailed or electronically delivered on October 25, 2013 to:

Deborah G. Stevenson
Special Public Defender
P.O. Box 704
Southbury, CT 06488
Stevenson@dgslawfirm.com

Anthony F. DiPentima, Esq.
Michael D. Rybak, Esq.
Guion, Stevens & Rybak, LLP
93 West Street, P.O. Box 338
Litchfield, CT 06759-0338
mdr@litchlaw.com
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William L. Stevens, Esq.
Slavin, Stauffacher & Scott, LLC
27 Siemon Company Drive, Ste. 300 W
P.O. Box 9
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*1 In a revised complaint filed on February 28, 2000, the 

plaintiff, Dr. Robert Daly, seeks an injunction prohibiting and 
restraining the defendant, the town of Windham, from selling 
land known as 302 and 304 North Street, Willimantic. The 
prayer for relief also requests undefined damages. Dr. Daly 
testified, however, that he seeks no monetary damages in this 
case, and that he incurred no expenses or costs. 

The relevant facts alleged in the complaint are as follows. Dr. 
Daly is a citizen, taxpayer and voter of the town of Windham. 
The town owns property, currently known as 302 and 304 
North Street, Willimantic, which it acquired by condemnation 
for school grounds some number of years ago. In November 

1998, the town decided to sell this land. In May 1999, the 
town, acting through its engineer, contacted local realtors by 
means of a form letter to ascertain their interest in listing the 
land for sale. Legal notices were placed in the local paper. 
Four bids for the properties were received. On September 21, 
1999, the town held a special town meeting to vote on the sale 
of this land to the two bidders whose bids yielded the greatest 

revenue to the town. 

Dr. Daly then alleges that these actions violated the town's 
subdivision regulations, state law and the rights of the citizens 
of the town. Specifically, he alleges a violation of the state 
constitution and a violation of General Statutes §§ 8-25, 8-26 
and 8-28. He also alleges that the town failed to comply 
with its subdivision regulations, failed to comply with its 
plan of development, failed to hold an open bid on the land, 
failed to get the best price for the land, failed to provide 

notice of its intention to subdivide and sell the land, failed to 

develop a policy to identify land that should be sold, failed 

to consider traffic, flooding and aesthetic concerns related to 
this land, and failed to notify persons that use this land of its 

contemplated sale. 

Dr. Daly then alleges that he was deprived of the right to 
pass over this land, which he has used for more then fifteen 
years, and he was deprived of an opportunity to buy the land. 
He further alleges that his property value will be diminished 
because of increased traffic, flood waters and population 
density, and that the quality of life in his neighborhood will be 
diminished. Finally, the plaintiff alleges that the sale of this 

land does not satisfy any municipal public use or purpose. 

On November 12, 1999, the town moved to dismiss on 
the ground that the court lacked subject matter jurisdiction 
because: (1) Dr. Daly lacked standing due to his inability 

to allege or show injury; (2) Dr. Daly lacked standing due 
to his failure to allege and show fraud or corruption on the 
part of the municipality; and (3) Dr. Daly failed to exhaust 
administrative remedies. On December 6, 1999, the court, 

Sferrazza, J, without a written memorandum of decision, 
denied the motion. The case was tried before this court on 

November 22, 2000. 

I. STANDING 

*2 The town has continued to raise the issue of standing, 

pretrial and at trial. Before ruling on the ultimate question, 
the court must first determine whether Dr. Daly does, in fact, 
have standing to bring this action. "Standing is the legal right 

to set judicial machinery in motion." Sad/oski v. Manchester, 

228 Conn. 79, 84, 634 A.2d 888 (1993) (Sadloski I). "[DI the 

absence of standing, the court lacks subject matter jurisdiction 

to determine the merits of the case." Id., 83, 634 A.2d 888. 

"A possible absence of subject matter jurisdiction must be 
addressed and decided whenever the issue is raised." Id., 84, 

634 A.2d 888. 

The plaintiff alleges that he is a voter and a resident taxpayer 
of the town. The initial question is whether being a voter 
and a taxpayer, alone, satisfies the requirements for standing. 
To have standing as an elector, the plaintiffs right to vote 

must be implicated. See Windham Taxpayers Assn. v. Board 

of Selectmen, 234 Conn. 513, 526, 662 A.2d 1281 (1995). 
The plaintiff does not claim that he was denied the right to 

vote at the town meeting. In a pretrial memorandum, filed the 
morning of the trial, however, Dr. Daly raised the argument 
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that the town meeting was not properly noticed in compliance 
with General Statutes § 7-3 because the first selectman was 

the only selectman to sign the warning. 

Human Rights & Opportunities, 236 Conn. 681, 690, 674 

A.2d 1300 (1996). 

General Statutes § 7-3 provides, in part: "The warning of 
each town meeting ... shall specify the objects for which such 
meeting is to be held. Notice of a town meeting shall be given 
by posting, upon a signpost or other exterior place near the 
office of the town clerk a printed or written warning signed 
by the selectmen, or a majority of them, and by publishing a 
like warning in a newspaper published in such town or having 

a circulation therein ..." 

On September 7, 1999, the board of selectmen voted 
unanimously to hold a special town meeting to vote on the 

sale of the North Street property. (Minutes, September 7, 
1999 Board of Selectmen Meeting.) Notice of this meeting 

was published in the Willimantic Chronicle on September 13, 

1999. (Joint Exhibit 17.) Notice was also set upon a signpost 
or other exterior place nearest the office of the town clerk as 
certified by the first selectman. (Joint Exhibit 16.) The notice 
described the parcels to be sold and directed interested parties 
that a subdivision plan was on file in the town clerk's office. 

(Joint Exhibits 16 and 17.) In his memorandum, Dr. Daly 
argues that this notice was insufficient because only the first 

selectman, and not all or most of the selectmen, signed it. He 
does not, however, claim that he was prejudiced by the lack 

of signatures. 

"[T]he use of the word shall, though significant, does not 
invariably establish a mandatory duty." State v. Pare, 253 

Conn. 611, 623, 755 A.2d 180 (2000). "The test to be applied 
in determining whether a statute is mandatory or directory 
is whether the prescribed mode of action is the essence of 

the thing to be accomplished, or in other words, whether it 
relates to a matter of substance or a matter of convenience ... 
If it is a matter of substance, the statutory provision is 
mandatory. If, however, the legislative provision is designed 
to secure order, system and dispatch in the proceedings, 
it is generally held to be directory, especially where the 
requirement is stated in affirmative terms unaccompanied by 
negative words." (Internal quotation marks omitted.) State 

v. Murray, 254 Conn. 472, 489, 757 A.2d 1083 (2000). 

"Stated another way, language is deemed to be mandatory 
if the mode of action is of the essence of the purpose to 

be accomplished by the statute ... but will be considered 

directory if the failure to comply with the requirement 
does not compromise the purpose of the statute." (Citation 

omitted.) Angelsea Productions, Inc. v. Commission on 

"The purpose of the required notice [in General Statutes § 
7-3] is to apprise the voters of the nature and the character 

of the action that is being proposed." Welles v. East Windsor, 

185 Conn. 556, 559, 441 A.2d 174 (1981). "[Where the] 
real object for which [a] meeting was called was not left in 
doubt, and the warning was sufficient to inform the voters of 
what was fairly intended to be the business of the meeting ... 
[such] warning was sufficient to comply with what is now 
General Statutes § 7-3." (Citation omitted.) Jensen's Inc. v. 

Killingworth, 152 Conn. 237, 242, 206 A.2d 114 (1964). 

*3 Dr. Daly argues that the posted notice lacked the 
signatures of all of the selectmen. Although General Statutes 
§ 7-3 states that all of the selectmen or a majority of them shall 
sign the notice, this requirement does not go to the essence 
of the thing to be accomplished because it does not implicate 
whether the notice was sufficient to inform the voters of 
the nature of the proposed action that was the business of 

the meeting. See Welles v. East Windsor, supra, 185 Conn. 

559; Jensen's Inc. v. Killingworth, supra, 152 Conn. 242. The 

purpose of General Statutes § 7-3 was not thwarted when, 
after a unanimous decision by the board of selectmen to hold 
a special town meeting, only the first selectman signed the 

notice. The required warning of the meeting was properly 
published in the town newspaper and was properly posted 
on an exterior place. The notice described the parcels to be 
sold and directed interested parties that a subdivision plan was 
on file in the town clerk's office. Accordingly, such warning 
was sufficient to comply with General Statutes § 7-3, and Dr. 

Daly's rights as a voter were not implicated. 

As to Dr. Daly's status as a taxpayer, as explained in Sadloski 

I, supra, "[t]he plaintiffs [a]lleged] status as a taxpayer does 
not automatically give [h]im] standing to challenge alleged 
improprieties in the conduct of the defendant town ... The 

plaintiff must also allege and demonstrate that the allegedly 

improper municipal conduct [caused him] to suffer some 
pecuniary or other great injury." (Citations omitted; emphasis 

added; internal quotation marks omitted.) Sadloski I, supra, 

228 Conn. 83. It is insufficient "for [the plaintiff] to show that 
the alleged conduct is illegal unless he can also show that the 

illegal conduct has caused or will cause him a pecuniary or 

other direct loss as a taxpayer." (Emphasis added.) Hi/and 

v. Ives, 28 Conn.Supp. 243, 246, 257 A.2d 822 (1966). "One 

cannot rightfully invoke the jurisdiction of the court unless 
he ... has, in an individual or representative capacity, some 

I \leXt. 
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real interest in the cause of action, or a legal or equitable 
right, title or interest in the subject matter of the controversy." 

Sadloski I, supra, 228 Conn. 84. 

The town argues that Dr. Daly does not have standing to 
bring this action because he has not proven that he is a town 
taxpayer. In support of this argument, the town points to Dr. 
Daly's deposition and his trial testimony where he admitted 
that, several years ago, he transferred all of his interest in 
his home to his wife. The town also argues that Dr. Daly's 
testimony proves that he suffered no financial or pecuniary 
loss because of the town's sale of this land. Dr. Daly argues 
that the court's previous denial of the town's motion to dismiss 

is binding. 

*4 Although the court, Sferrazza, J, denied the town's 

earlier motion to dismiss, "[w]here a matter has previously 
been ruled upon interlocutorily, the court in a subsequent 
proceeding in the case may treat that decision as the law of the 
case, if it is of the opinion that the issue was correctly decided, 
in the absence of some new or overriding circumstance." 

(Internal quotation marks omitted.) Carothers v. Capozziello, 

215 Conn. 82, 107, 574 A.2d 1268 (1990). "Nevertheless, 
if the case comes before him regularly and he becomes 
convinced that the view of the law previously applied ... 
was clearly erroneous and would work a manifest injustice 
if followed, he may apply his own judgment." (Internal 
quotation marks omitted.) State v. Arena, 235 Conn. 67, 80, 

663 A.2d 972 (1995). 

At the time of the previous ruling, the court, Sferrazza, j, 

accepted as true the allegations of the complaint. See Pamela 

B. v. Ment 244 Conn. 296, 308, 709 A.2d 1089 (1998) 
("[i]n ruling upon whether a complaint survives a motion to 
dismiss, a court must take the facts to be those alleged in the 
complaint, including those facts necessarily implied from the 
allegations, construing them in a manner most favorable to 
the pleader"). Accordingly, the court accepted, as fact, that 

Dr. Daly was a taxpayer in the defendant town. Through the 
evidence obtained at trial, it has been proven that Dr. Daly 
transferred his interest in his home to his wife several years 
ago and offered no other evidence to satisfy the court that he 
is a taxpayer of the municipality. As explained in Fishman 

v. West Hartford Zoning Board of Appeals, Superior Court, 

judicial district of New Britain at New Britain, Docket No. 

492265 (March 18, 1999) (McWeeny, J.) (24 Conn.L.Rptr. 

265), the definition of "taxpayer" does not include the spouse 

of a taxpayer, even if that spouse provides the funds to pay 
the taxes. Additionally, "[p]laintiffs are not fungible, even if 

they ... have similar interests. The general rule is that one 
party has no standing to raise another's rights." Sadloski v. 

Manchester, 235 Conn. 637, 643, 668 A.2d 1314 (1995) 

(Sadloski II). 

Dr. Daly has offered no proof that he actually owns any 
property within the town to substantiate his allegation that he 
is, in fact, a taxpayer in the town. Further, Dr. Daly has made 
no showing that he has suffered any pecuniary or monetary 
losses because of the town's sale of its property. Although he 
claims that "his" property value may diminish or the town 
may have lost revenue by not getting more for the property, 

he does not own the property which he claims may diminish 
in value, and he has not given any evidence that the town 
could have received more money for this property or that 
this alleged lost revenue would affect him as a taxpayer. 
Accordingly, Dr. Daly has failed to prove that he has standing 

to pursue this case. 

Even if the court were to find that Dr. Daly was a taxpayer 
of the town, he would not have automatic standing because 
he has not demonstrated some pecuniary or other great injury. 

The plaintiff, in Sadloski II, supra, claimed that he was 

damaged because his taxes would increase due to the loss of 
tax revenue to the town because of a sale of land with a tax 
abatement given to the purchaser. See id., 646-47, 668 A.2d 

1314. The court held that this alleged harm was insufficient to 
give the plaintiff standing because the plaintiff did not prove 
that the land would have sold and provided an increase in 
revenue without the abatement. See id., 648-49, 668 A.2d 

1314. The court concluded that "the relevant comparison for 
purposes of inferring probable taxpayer injury is between 
the net economic benefit to the town with the development 
project and the tax revenue of the town without the project." 

Id., 649, 668 A.2d 1314. Similarly, Dr. Daly has not proven 
that the property could have been sold for more money or 
that the net economic benefit to the town with the sale of 
this property outweighs the tax revenue the town would have 
generated from the property without the sale. Accordingly, 
even if the court were to find that Dr. Daly was a town 

taxpayer, he has failed to prove that he has standing to proceed 

in this case. 

II. INJUNCTIVE RELIEF 

*5 Dr. Daly further alleges that the actions of the selectmen 

violated the town's subdivision regulations, state law and the 
rights of the citizens of the town. Specifically, he alleges a 
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violation of the state constitution and a violation of General 
Statutes §§ 8-25, 8-26 and 8-28. He also alleges that the town 
failed to comply with its subdivision regulations, failed to 
comply with its plan of development, failed to hold an open 
bid on the land, failed to get the best price for the land, failed 
to provide notice of its intention to subdivide and sell the 
land, failed to develop a policy to identify land that should be 
sold, failed to consider traffic, flooding and aesthetic concerns 
related to this land, and failed to notify persons that use this 
land of its contemplated sale. Daley seeks injunctive relief, 
negating the sale of the town property. 

"A party seeking injunctive relief has the burden of alleging 
and proving irreparable harm and lack of an adequate remedy 

at law." S'c into v. Sosin, 51 Conn.App. 222, 245, 721 A.2d 552 
(1998), cert. denied 247 Conn. 963, 724 A.2d 1125 (1999). 
In considering such relief, the court looks to the following 
four factors: (1) whether the plaintiff would suffer irreparable 
harm without the injunctive relief; (2) whether the plaintiff 
has an adequate remedy at law; (3) whether the plaintiff 
has a reasonable probability of success on the merits; and 
(4) whether a balancing of the equities falls in favor of the 

plaintiff. See Griffin Hosplial V. Commission of Hospitals, 

196 Conn. 451, 457-59, 493 A.2d 229 (1985). 

The only claims that Dr. Daly makes as to harm are that he 
will no longer be able to cross over or use this town land and 
that he was deprived of the opportunity to purchase it. He 
also claims that his property value will be diminished because 
of increased traffic, flood waters and population density, and 
that the quality of life in his neighborhood will be diminished. 
Any claim as to the possible diminution of the value or quality 
of his land is moot; Dr. Daly does not own the land; his 
wife owns it. "[O]ne party has no standing to raise another's 

rights." Sadloski II, supra, 235 Conn. 643. Further, even if 

Dr. Daly could raise this issue, he offers no evidence that 
his wife's property value would decrease. Actually, quite 
the opposite is true; in his deposition and at trial, Dr. Daly 
testified that he didn't know if the value of the property would 
increase or decrease upon the sale of this land. He submitted 
no appraisal and offered no expert testimony on the value 
of his property or the value of the town's property. Further, 
on cross examination Dr. Daly testified that he suffered no 
pecuniary or monetary loss due to the sale of this land. Also, 

despite his claim that he was denied the opportunity to bid 
on this land, he also offered no testimony, or proof, that he 

would have, in fact, purchased the land had he been afforded 

the opportunity. 

*6 As to the harm Dr. Daly may suffer because he will 

be unable to cross over or otherwise use the land, which he 
claims to have used for more than fifteen years, "property 

that is held in fee simple ownership by municipalities must be 
presumed to be held for public use. American Trading Real 

Estate Properties, Inc., v. Trumbull, 215 Conn. 68, 80, 574 

A.2d 796 (1990). As the town correctly points out, Dr. Daly 
has no prescriptive right to use this land. If Dr. Daly is seeking 
to make an adverse possession claim by alleging that he has 
used this property for more than fifteen years, combined with 
his claim that the sale of the property was not for public use, 
he bears the burden of rebutting the presumption that this 
land was, in fact, held for public use. See id. Furthermore, to 

be successful in an adverse possession claim, Dr. Daly must 
allege and prove all of the elements of adverse possession. 

See id. "The essential elements of adverse possession are 
that the owner shall be ousted from possession and kept out 

uninterruptedly for fifteen years under a claim of right by 

an open, visible and exclusive possession of the claimant 

without license or consent of the owner." (Emphasis added; 
internal quotation marks and citations omitted.) Kramer v. 

Petisi, 53 Conn.App. 62, 67, 728 A.2d 1097, cert. denied, 249 

Conn. 919, 733 A.2d 229 (1999). Adverse possession must be 

proved by clear and convincing evidence. See id. 

Not only does Dr. Daly admit that many people use this land, 
in his deposition, Exhibit # 19, Dr. Daly states that the town 

cleaned up much of the debris on this land just three years 
ago. (Deposition, p. 18.) In addition, the plaintiffs claim that 

the sale of this land is not for a public use or purpose is 
incorrect. The sale of this land will generate revenue for the 

town both from the sale, itself, and from future property taxes 
assessed to the land and any improvements thereto. "[T]axes 
are the life-blood of government, and their prompt and certain 

availability an imperious need." Bull v. United Slates, 295 

U.S. 247, 259, 55 S.Ct. 695, 79 L.Ed. 1421 (1935). 

*7 Accordingly, the plaintiff has not proven that he has 
standing to sue nor has he proven that he would suffer 
irreparable harm, which would warrant the granting of 
injunctive relief. The application for injunction is denied. The 

lis pendens is ordered discharged. 
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Opinion 

JOHN A. DANAHER III, J. 

I. Application for Writ of Mandamus 

*1 The plaintiff brought this petition for mandamus by writ 
originally served on March 17, 2011. The plaintiff thereafter 

served a corrected summons and complaint on March 18, 
2011. The plaintiff seeks a mandamus ordering the defendant 
town clerk for the Town of Bethlehem to decertify the results 
of a referendum held on February 17, 2011. He further seeks 
a mandamus directing the town clerk, the Registrar of Voters 
for the Town of Bethlehem, and the defendant Board of 
Education ("Board") for Regional School District 14 to hold 
a new referendum. Finally, he seeks a mandamus ordering the 
Board to halt all changes to the existing Region 14 school 

district structure until a new referendum can be held. 

The defendants oppose the application, arguing that this court 

lacks personal and subject matter jurisdiction in this case. The 
defendants also oppose the application on the merits. This 
matter came before the court and was heard on April 11, 2011. 
The defendants filed post-hearing briefs on April 18, 2011; 

the plaintiff replied to those memoranda on April 25, 2011. 1  

The application is denied. 

IL Background 

The application that is before this court is attended by a 
long and contentious history. Regional School District 14 

is a regional district made up of the towns of Bethlehem 

and Woodbury. In October 2006, the Board authorized the 
Superintendent of Schools for the district to reconfigure the 

two elementary schools in the district. The reconfiguration 
made the elementary school in Bethlehem a kindergarten 

through second grade ("K-2") school for all district students 

and the elementary school in Woodbury a third grade through 
fifth grade ("3-5") elementary school for all district students. 
The reconfiguration of the schools resulted in numerous 
changes to the operations of both elementary schools. 

In June 2007, two residents of Bethlehem moved this court to 
enjoin the Board from continuing the reconfiguration. Pratt 

v. Board of Education for Regional School District # 14, 

Superior Court, judicial district of Litchfield, Docket No. 
074006100 (December 15, 2009, Pickard, J.) (49 Conn. L. 
Rptr 10). The court initially ruled in favor of the defendant, 

but a subsequent opinion by our Supreme Court 2  caused 

Judge Pickard to grant reargument. Following reargument, 
the court ruled in favor of the plaintiffs, entering a declaratory 
judgment that the reconfiguration of the two elementary 

schools constituted a non-incidental amendment to the 
regional plan. Such an amendment, the court ruled, had to be 

effected pursuant to General Statutes § 10-47c. 3  The court 

also issued a permanent injunction, ordering the defendant 

to restore the K-5 schools in Bethlehem and Woodbury. 
Thereafter, the parties agreed by stipulation to delay the 
restoration of K-5 schools until the commencement of the 
2011-2012 school year. The court approved the stipulation 

and entered judgment accordingly. 

On February 17, 2011, the Towns of Bethlehem and 

Woodbury held a referendum to change the regional plan. 
If the referendum passed, the K-2/3-5 elementary school 
structure, which had been in place since the 2007-2008 
academic year, would continue. If it failed, the towns would 
return to the K-5 structure at the beginning of the 2011- 
2012 academic year pursuant to the stipulation approved and 

ordered by the court in Pratt. 

*2 The referendum proceeded pursuant to General Statutes 
§ 10 47c. In Woodbury, the vote was substantially in favor of 

changing the regional plan, with a final vote tally of 1,657 in 
favor of changing the regional plan and 809 voting against the 
change. In the Town of Bethlehem, however, a majority voted 
against changing the regional plan by a margin of 580 to 541. 
For the referendum to pass, both towns had to vote in favor of 

the question. Since that did not happen, the referendum failed. 
Consequently, the towns are now in the process of restoring 
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the K-5 schools in each town, a change that will take effect 

in the 2011-2012 academic year. 

The plaintiff in this case claims to be aggrieved by alleged 
voting irregularities in the Town of Bethlehem. He claims that 
those irregularities vitiated the vote in that town. It is on the 
foregoing basis that he seeks a mandamus decertifying the 
results of the referendum, a mandamus that a new referendum 
be held, and a mandamus directing the Board to cease making 
the changes that are now underway in preparation for the 
restoration of K-5 elementary schools beginning in the fall 
of 2011. 

III. Jurisdiction 

The plaintiff claims to have achieved personal jurisdiction 
over the defendants by virtue of service of process on 
the town clerk for the Town of Bethlehem, Ms. Kathleen 
Gallo. The Board moves to dismiss (# 110) pursuant to 
Practice Book § 10-31, arguing that the plaintiff did not 
make service in accordance with the requirements of General 
Statutes § 52-57(b)(4). The individual defendants, Anne 

Marie Mastroianni, Melissa Russell and Kathleen Gallo (the 
"individual defendants") move to dismiss for lack of subject 

matter jurisdiction (# 108). 4  Both motions to dismiss were 
argued at the hearing on April 11, 2011, the motions were 
fully briefed, and both motions will be addressed in this 

memorandum of decision. 

1. The Board's Motion to Dismiss (# 110) 

The Board focuses on the requirements of General Statutes 
§ 52-57(b) which provides in relevant part that "[p]rocess 

in civil actions against the following-described classes of 
defendants shall be served as follows: ... (4) against a school 
district, upon its clerk or one of its committee; (5) against 
a board, commission, department or agency of a town, city 
or borough, notwithstanding any provision of law, upon the 
clerk of the town, city or borough, provided two copies of 
such process shall be served upon the clerk and the clerk shall 
retain one copy and forward the second copy to the board, 

commission, department or agency ..." 5  

In this case the defendant is the board of education for a 
regional school district. The Board argues, therefore, that 

service should have been effected on either the district's 

clerk or on one of the members of the Board's committee. 
The return of service (# 103) reflects, instead, in-hand 
service upon Ms. Kathleen Gallo, the clerk for the Town of 

Bethlehem. 6  

The Board acknowledges that service on the clerk of the 
town would be sufficient, pursuant to General Statutes § 
52-57(b)(5), if the Board were a local board of education. 
However, it argues that a board of education for a regional 

school district board must be made pursuant to General 
Statutes § 5257(b)(4). The Board's theory is that, while local 
boards of education and school districts might be separate, a 
regional school district and a regional board of education are 

inseparable. 

*3 The plaintiff objects to the Board's motion to dismiss, 
arguing that regardless of whether a board of education acts 
for a single town or, in this case, for two adjacent towns, it is 
still a "board ... of a town" for purposes of service of process 
pursuant to General Statutes § 52-57(b)(5). The plaintiff 
relies, generally, on Board of Education of the Town of Avon 

v. Connecticut State Employees, 210 Conn. 531, 543, 556 
A.2d 572 (1989), for the proposition that boards of education 
and school districts are "inseparable." Our Supreme Court 
ruled that "a board of education is not a school district ..." 
Id. However, that case did not involve a challenge regarding 
service of process, nor did it involve a regional school district, 
and so the ruling in Board of Education of the Town of Avon 

is not dispositive of the question before this court. 

A plain language analysis of 52-57(b) is sufficient to resolve 

the issue that is presented. The legislature drew a clear 
distinction between service upon a school district (effected 
pursuant to General Statutes 5257(b)(4)) and service upon "a 
board" (effected, as in this case, pursuant to General Statutes 
52-57(b)(5)). It is true that Section 52-57(b)(5) refers to 
service of process upon a board "of a town" (emphasis added) 
and makes no reference to service of process upon a board 
for "a regional school district," but neither does Section 
52-57(b)(4) specifically address service of process upon a 
"regional school district." It simply provides for a method of 
service of process on "a school district." 

General Statute § 52-57(b) provides clear direction to 
a litigant as to how to effect service of process upon 
municipalities, their employees, and their many subdivisions. 

This court will not read that statute in a manner that finds an 
ambiguity where none exists. In any case, "any ambiguities 
should be resolved in a manner that furthers, rather than 
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thwarts, [an] act's remedial purpose. We are not free 

to create ambiguity when none exists; in other words, we 
cannot accomplish a result that is contrary to the intent of the 
legislature as expressed in the act's plain language." (Internal 

quotation marks omitted.) Vincent v. City of New Haven, 

285 Conn. 778, 792, 941 A.2d 932 (2008). The defendant 
is a "board," and was properly served pursuant to General 

Statutes § 52-57(b)(5). See Saggese v. Board of Education, 

Regional School District No. 14, Superior Court, judicial 

district of Litchfield, Docket No. 065000542 (December 12, 
2006, Brunetti, J.) [42 Conn. L. Rptr. 481] (Section 52— 
57(b)(4) governs service of process on a school district; 
section 52-57(b)(5) governs service of process on a board 
of education for a regional school district). Accordingly, the 

motion to dismiss is denied. 7  

2. The Individual Defendants' Motion to Dismiss (# 108) 

The individual defendants moved to dismiss the complaint 

for lack of subject matter jurisdiction. 8  Subject matter 

jurisdiction refers to the power of the court "to hear and 
determine cases of the general class to which the proceedings 
in question belong." (Internal quotation marks omitted.) 
Southern New England Telephone Co. v. Dept. of Public 

Utility Control, 261 Conn. 1, 21, 803 A.2d 879 (2002). The 
court must consider and decide the issue ofjurisdiction before 

proceeding further. Figueroa v. C & S Ball Bearing, 237 

Conn. 1, 4, 675 A.2d 845 (1996). "Standing is the legal 
right to set judicial machinery in motion." (Internal quotation 

marks omitted.) Blumenthal v. Barnes, 261 Conn. 434, 441, 

804 Ald 152 (2002). Only parties with a "substantial and 

legitimate interest" can bring an action. Stamford Hospital 

v. Vega, 236 Conn. 646, 657, 674 A.2d 821 (1996); see 

also Ganim v. Smith & Wesson Corp., 258 Conn. 313, 780 

A.2d 98(2001) (injury must be direct, not indirect, remote 

or derivative); Ramos v. Vernon, 254 Conn. 799, 809, 760 

A.2d 1257 (2000) (party must make "colorable claim of direct 
injury"). "[E]very presumption favoring jurisdiction should 
be indulged." (Internal quotation marks omitted.) Massey 

v. Branford, 119 Conn.App. 453, 458, 988 A.2d 370, cert. 

denied, 295 Conn. 913, 990 A.2d 345 (2010). 

*4 The essence of the individual defendants' assertion that 
the court lacks subject matter jurisdiction is that, in their view, 
the plaintiff lacks standing because he is not an "aggrieved 
person" as that phrase is used in General Statutes § 9-371b. 

See Becicish v. Manafort, 175 Conn. 415, 419 399 A.2d 1274 

(1978) (if the applicant cannot establish that he is aggrieved,  

he lacks standing to bring the action). An aggrieved person is 

one who, first, alleges a specific, personal and legal interest in 
the subject matter. Second, he must establish that his interest 
has been specially and injuriously affected by the decision. 

Nader v. Altermatt, 166 Conn. 43, 51, 347 A.2d 89 (1974). 

The plaintiff claims that he is aggrieved pursuant to General 
Statutes §§ 9-371b(1), 9-371b(2), and 9-371b(3). Those 
sections provide, in relevant part, as follows: "Any person (1) 
claiming to have been aggrieved by any ruling of any election 
official in connection with a referendum, (2) claiming that 
there has been a mistake in the count of votes cast for a 
referendum, or (3) claiming to be aggrieved by a violation of 
any provision of section 9-355 ... may bring a complaint to 
any judge of the Superior Court for relief from such ruling, 

mistake, or violation." 

The plaintiff asserts that he is an elector in the Bethlehem, 
and that he was an elector who voted in the February 
referendum. The plaintiffs complaint alleges that because 
election officials in Bethlehem did not follow state-mandated 
procedures for checking electors' identities during the 
referendum, and did not remove "incompetent" checkers, the 

referendum vote was inaccurate "in that people who were 

not electors may have been permitted to vote." (Emphasis 

added.) The plaintiff offered affidavits and testimony from 
other electors from the Town of Bethlehem, all of whom 
claimed that they were not required to produce identification 

prior to voting. 

The issue presented appears to be a matter of first impression. 
None of the parties has identified Connecticut authority 

that supports or rejects the proposition that a failure to 
require an elector to produce identification must result in the 

decertification of a referendum. 

The plaintiff notes that General Statutes § 9-261 requires 
electors to present a form of identification before voting. The 
evidence indicates that approximately five percent of those 
who voted in the referendum did not produce identification. 
Therefore, the plaintiff concludes, such individuals voted 
illegally. The plaintiff claims, somewhat hyperbolically, that 
the failure to require all voters to produce identification was 
a "flagrant and outright violation of ... a fundamental tenet 
of the Connecticut election process ..." He claims that the 

defendants' "violations debased the referendum vote into a 
free-for-all," and that the official checker's error "smacks 
plainly of ballot-box stuffing." The plaintiffs proof did not 

support the foregoing claims. 



Dvorsky v. Board of Educ., Regional School Dist. No. 14, Not Reported in A.3d (2011) 

*5 In Bortner v. Town of Woodbridge, 250 Conn. 241, 253— 
54, 736 A.2d 104 241 (1999), our Supreme Court made clear 
that "a court should be very cautious before exercising its 
powers ... to vacate the result of an election and order a new 
election." See Caruso v. Bridgeport, 285 Conn. 618, 637— 
38, 941 A.2d 266 (2008). In Bortner, the Court interpreted a 

statute not at issue in this case, General Statutes § 9-328, and 
concluded that a new election cannot be ordered unless there 
were "substantial errors in the rulings of an election official 
or officials" and as a result of those errors, the reliability 
of the result of the election "is seriously in doubt." The 
plaintiff argues that the error in this case was substantial in 
that the official checker did not employ a statutorily mandated 
anti-fraud procedure, thus compelling the conclusion that the 
result of the election "is seriously in doubt." 

The resolution of the question presented in the individual 
defendants' motion to dismiss on the grounds of lack of 
subject matter jurisdiction goes to the heart of the plaintiffs 
application for a writ of mandamus. Thus, the resolution of the 
plaintiffs application for mandamus will necessarily resolve 
the merits of the individual defendants' motion to dismiss. 

The individual defendants offer an additional basis for their 
motion to dismiss, noting that the plaintiff only brought 
his action against election officials in Bethlehem and not 
Woodbury which, they allege, is a necessary party to this 
cause of action. The individual defendants contend that 
an order that only Bethlehem decertify the results of the 
referendum is not an available remedy under General Statutes 
§ 10-47c, which requires referenda to be held simultaneously 
in each town in the district. Nor, they claim, is such a remedy 
available under General Statutes § 9-371b, which does not 
allow for a bifurcated referendum as a remedy. The individual 
defendants rely on Bauer v. Sorto, 277 Conn. 829, 843, 896 
A.2d 90 (2006), for the proposition that if the court orders a 
new election, the order must be fashioned in a manner that 
will, to the extent possible, approximate the first election. 
Thus, any order that there be a new referendum, the individual 
defendants argue, must require that such a referendum be held 

in both Bethlehem and Woodbury. 

The court concludes that the plaintiff has failed to meet his 
burden; no mandamus will issue. Therefore, the question of 
whether a new referendum must be held in both towns is moot 

and need not be addressed. 

IV. DISCUSSION 

1. The Standard of Review 

The remedy of mandamus has been recognized in Connecticut 
for more than two hundred years. "[A] mandamus is an 
extraordinary remedy, applied to cases of a public nature, 
which cannot be reached by the ordinary process of law; 
and ... it is not adapted to the relief of private injuries, which 
may happen between individuals, because it is dilatory and 
expensive ..." In re Strong's Case, Kirby (Conn.) 345, 346 

(1787). 

*6 "The requirements for the issuance of a writ of 
mandamus are well settled. Mandamus is an extraordinary 
remedy, available in limited circumstances for limited 
purposes ... It is fundamental that the issuance of the writ 
rests in the discretion of the court, not an arbitrary discretion 
exercised as a result of caprice but a sound discretion 
exercised in accordance with recognized principles ... That 
discretion will be exercised in favor of issuing the writ 
only where the plaintiff has a clear legal right to have 

done that which he seeks ... The writ is proper only when 
(1) the law imposes on the party against whom the writ 
would run a duty the performance of which is mandatory 
and not discretionary; (2) the party applying for the writ 
has a clear legal right to have the duty performed; and 
(3) there is no other specific adequate remedy ... Even 
satisfaction of this demanding [three-pronged] test does not, 
however, automatically compel issuance of the requested 
writ of mandamus ... In deciding the propriety of a writ 
of mandamus, the trial court exercises discretion rooted 
in the principles of equity ..." (Citation omitted; internal 
quotation marks omitted.) AvalonBay Communities, Inc. v. 

Sewer Commission, 270 Conn. 409, 416 17, 853 A.2d 497 
(2004). 

2. The Evidence Presented at the Hearing 

The plaintiff alleges, and the defendants do not dispute, that 
the official checker in Bethlehem did not require electors 
to produce identification. The evidence established that the 
registrars of voters in Bethlehem were not aware of the 

requirement that identification be produced at a referendum 
held pursuant to General Statutes § 10-47c, a requirement 
that became effective in 2000. The registrars of voters are 
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responsible for training the official checker. The democratic 
registrar of voters, defendant Maria Mastroianni, testified 
that Bethlehem had held thirty-eight referenda since 2000. 
Electors were not required to produce identification in any of 
those referenda. The registrar testified that this was an error 
on her part. There was no evidence that the situation at hand 

was anything but an unintentional error. 

The official checker for Bethlehem testified that 
approximately ninety-five percent of all electors who voted 
in the February 2011 referendum voluntarily produced their 
identification, even though they were not asked to do so. 
Since 1,121 people voted in the February 2011 referendum 
in Bethlehem, approximately 56 people did not produce 

identification. 

The plaintiff and five other electors in Bethlehem testified 
that they voted in the referendum but that they were not 
asked to produce their identification prior to voting. The 
plaintiff attached nine affidavits to his complaint, all of 
which were signed by electors in Bethlehem who were not 
asked to produce their identification prior to voting in the 

referendum. 9  One of those who testified at the hearing 

did not submit an affidavit. Thus, the plaintiff established 
that a total of ten electors were not asked to produce their 

identification before voting in the referendum. 

*7 Notably, none of the plaintiffs witnesses testified that 

they had any information that anyone who voted in the 
referendum was not an elector of the Town of Bethlehem, 
although the plaintiff testified that he had only heard "fishing 
hole gossip" that non-electors may have voted. There was no 
evidence that any elector, or anyone else, advised the official 
checker or any other election official that the checker should 
have been requesting a form of identification from the voters. 

The plaintiff introduced the Region 14 referendum "official 
checklist" completed by the official checker during the 
February 2011 referendum. Plaintiffs Exhibit 1. The exhibit 
shows various names of voters crossed off throughout the 
list. The names of all of the electors who testified at the 
hearing were crossed off in that official checklist. The town 
clerk, Kathleen Gallo, testified that the official checklist was 
available to the general public the day after the referendum. 
Thus, the plaintiff had two full months to investigate the issue 

of whether any voter whose name was crossed off in the 

official checklist did not, in fact, cast a vote in the referendum. 

The plaintiff did not offer any such evidence. 

The defendants argue, in the alternative, that even if this court 

finds that the results of the February 2011 referendum should 
be decertified, equity does not support the full relief sought by 
the plaintiff. The second and third prayers for relief call for a 
mandamus directing the Bethlehem town clerk and the Board 
to hold a new referendum, and to halt the ongoing school 

reconfiguration process. 

The defendants point out that Regional District School 14 
was not required to hold the referendum in the first place. If 
the referendum had never been held, then Regional District 
14 would have returned to the K-5 configuration which 

it has been working toward pursuant to the Pratt order. 

The Chairman of the Board, Stephen Sordi, testified that 
a majority of the Board favors the K-5 configuration that 
the towns are currently restoring pursuant to the court order 

issued in Pratt. However, the Board chose to put the issue 
before the voters. Defendant's Exhibit 1, the "2010 Board of 
Education Amendment Report," states that the Board "felt 

that it is in the best interest of the two communities to 
allow the voters to decide this issue." Thus, in July 2010 the 
Board voluntarily chose to initiate the amendment process 
that culminated in the referendum of February 2011. The 
defendants argue that the Board should not be ordered to carry 

out a discretionary act. 

The defendants also contend that another referendum will, at 
this point, generate substantial expense to the town, disruption 
to academic and administrative staff, and confusion and 
discord among the students and their families, all of whom 
currently expect to return to the K-5 structure. The defendants 
introduced evidence by the interim business manager and 
the interim superintendent for Regional School District 14. 
Both men testified that, since the referendum failed, they 

have been engaged in been making staffing changes, revising 
bus routes, and engaging in communications with affected 
parents, advising them when and where their children will 
be attending school during the 2011-2012 academic year. 
The court heard evidence that parents rely on the foregoing 
information to arrange child care, transportation, and personal 
schedules. Finally, the current budget contemplates a K-5 

structure for the next academic year. 

*8 If a new referendum is ordered, and passes, a new budget 
will have to be established and all of the current elementary 
school planning will have to be altered. Alternatively, if a 

new referendum is ordered and fails, then the transitional 
planning, which will have been in limbo pending the outcome 

of such a referendum, will have to be re-started. Either 
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scenario will work a great hardship on the school district. The 

interim superintendent summarized the district's position by 
testifying that the re-configuration is three-quarters complete. 
There is currently a budget in place, the staff is in transition, 
and it would be harder on teachers, administrative staff, 
students, and families to continue with the current K-2/3-5 
configuration than to complete the process of returning to a 
K-5 structure. 

3. The Statute at Issue 

The statute at issue is General Statutes § 9-261(a), which 

provides, in relevant part, as follows: "In each primary, 
election, or referendum, when an elector has entered the 
polling place, the elector shall announce the elector's street 
address, if any, and the elector's name to the official checkers 
in a tone sufficiently loud and clear as to enable all the 
election officials present to hear the same. Each elector who 
registered to vote by mail for the first time on or after January 
1, 2003, and has a mark next to the elector's name on the 
official registry list, as required by section 9-23r, shall present 
to the official checkers, before the elector votes, either a 

current and valid photo identification that shows the elector's 
name and address or a copy of a current utility bill, bank 
statement, government check, paycheck or other government 
document that shows the name and address of the elector. 
Each other elector shall (1) present to the official checkers the 
elector's Social Security card, or any other preprinted form of 
identification which shows the elector's name and either the 
elector's address, signature or photograph, or (2) on a form 
prescribed by the Secretary of the State, write the elector's 
residential address and date of birth, print the elector's name 
and sign a statement under penalty of false statement that 

the elector is the elector whose name appears on the official 
checklist." 

The plaintiff argues that he need only establish that the official 
checker did not require identification from every voter. He 
argues that he need not establish fraud, citing Wrinn v. 

Dunleavy, 186 Conn. 125, 148, 440 A.2d 261 (1982). The 
latter claim oversimplifies the situation and holding in Wrinn. 

In Wrinn, the defendant prevailed in a mayoral election by 

eight votes. Id., 126-27. Since that case involved an election, 

unlike the situation before this court, the action was brought 

under General Statutes § 9-329a (which addresses "Contests 
and complaints in connection with any primary"). Id., 127. In 

Wrinn, the eight-vote margin was significant, because it was 

established at trial that twenty-six absentee votes had been 

improperly cast and could not be counted. Nonetheless, there 

was no evidence of fraud, and so the trial court did not order 

a new election. 

*9 On appeal, our Supreme Court found that the statute that 
was not followed with regard to the absentee ballots imposed 
mandatory requirements that were designed to prevent fraud. 

Id, 149. The Court noted that it was particularly concerned 
with irregularities involving absentee ballots, "because there 
is considerable room for fraud in absentee balloting and that 
a failure to comply with the regulatory provisions governing 
absentee voting increases the opportunity for fraud." Id., 

143-44. (Internal quotation marks omitted.) The Supreme 
Court then found that since "the twenty-six absentee voters 

in this case did not substantially comply with the mandatory 
provisions of [General Statutes] § 9146(b) their votes may 
not be counted." (Emphasis omitted.) Id, 149. "Thus, the 
trial judge erred in holding that there had been substantial 
compliance with the requirements of [General Statutes] § 9— 
146(b) because, in fact, there had been no compliance at all." 
Id., 149-50. 

Based on Wrinn, the plaintiff argues that the official checker's 

violation of Section 9-261(a) is a failure to substantially 

comply with the statute, it seriously undermined the reliability 
of the result of the election, and so there must be a new 
referendum. Wrinn does not require such a result in this case. 

In Wrinn, the court determined that there was no compliance 
with the statute "at all." Id., 150. In Wrinn, the only 
possible conclusion was that the result of the election was 
beyond being "seriously in doubt," indeed, it was necessarily 
incorrect. Wrinn v. Dunleavy, supra, 186 Conn. at 150. 

In Wrinn, the plaintiff would have won the election if 
the improper absentee ballots not been counted. The court 

ordered a new election in Wrinn because (a) the twenty-six 
absentee ballots were invalidated; (b) the defendant had only 
won by eight votes and (c) the parties stipulated that the 
ballots had been cast for the defendant. Id, 129, 150. 

The Supreme Court's discussion of "substantial compliance" 
with Section 9-146(b) in Wrinn was limited to a 
determination of whether the absentee ballots in question 

were valid ballots, and thus, whether there was error in 
the election official's decision to count them. Id., 149— 

50. The court explained that "[w]hether fraud has been 
committed in the handling of certain absentee ballots is 
irrelevant to the question of whether there has been substantial 
compliance with all of the mandatory provisions of the 
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absentee voting law ... Had the legislature chosen to do 

so, it could have enacted a remedial scheme under which 
ballots would only be invalidated upon a showing of fraud or 
other related irregularity. The legislature has instead enacted 
a regulatory scheme designed to prevent fraud as far as 
practicable by mandating the way in which absentee ballots 
are to be handled. The validity of the ballot, therefore, 
depends not on whether there has been fraud, but on whether 
there has been substantial compliance with the mandatory 

requirements." (Citation omitted; emphasis added.) Id., 149. 

*10 The issue before the court is one of first impression. 
Although the parties offer the guidance presented by, 

principally, Caruso v.. Bridgeport, supra, 285 Conn. at 618, 

Bortner v. Town of Woodbridge, supra, 250 Conn. at 241, 

and Wrinn v. Dunleavy, supra, 186 Conn. at 125, each of 

those cases involved an election, not a referendum. Each case 
involved a statute or situation different than the one that is at 

issue in this case, and each appeal was brought pursuant to 

statutory authority that is not applicable in this case. 10  

To the extent that the standard expressed in Bortner and 

Wrinn, as restated in Caruso, have application in this case, 

the court will review General Statutes § 9-261 through the 

prism of the Caruso requirement that "the plaintiff must 

show (1) there were substantial violations of the requirements 

of the statute ... and (2) as a result of those violations, 
the reliability of the result of the election is seriously in 

doubt." (Emphasis in original; citations omitted; internal 

quotation marks omitted.) Caruso v. Bridgeport, supra, 285 

Conn. at 649-50. 

In the course of construing General Statutes § 9-261, the 
"fundamental objective is to ascertain and give effect to 
the apparent intent of the legislature In other words, we 
seek to determine, in a reasoned manner, the meaning of 
the statutory language as applied to the facts of [the] case, 
including the question of whether the language actually does 
apply ... In seeking to determine that meaning, General 
Statutes § 1-2z directs us first to consider the text of the 
statute itself and its relationship to other statutes. If, after 
examining such text and considering such relationship, the 
meaning of such text is plain and unambiguous and does 
not yield absurd or unworkable results, extratextual evidence 
of the meaning of the statute shall not be considered ... 
When a statute is not plain and unambiguous, we also 

look for interpretive guidance to the legislative history and 
circumstances surrounding its enactment, to the legislative 
policy it was designed to implement, and to its relationship to 

existing legislation and common law principles governing the 
same general subject matter ... Statutory provisions governing 
election contests are strictly construed." (Citation omitted; 
internal quotation marks omitted.) Caruso v. Bridgeport, 

supra, 285 Conn. at 638-39. 

The obvious purpose of requiring electors to produce 

identification is to ensure that only legitimate electors are 
allowed to vote. However, the requirement that electors 
produce identification is only a part of the statutory scheme 
intended to ensure that legitimate electors vote. The statute 
imposes other requirements in order to accomplish that 
goal. When an elector enters the polling place, the elector 
must "announce the elector's street address, if any, and the 
elector's name to the official checkers in a tone sufficiently 
loud and clear as to enable all the election officials present 
to hear the same." General Statutes § 9-261(a). Then, 
depending on whether and when the elector registered to 
vote by mail, a valid photo identification, a copy of a utility 
bill, a bank statement, a government check, a paycheck or 
another government document showing the elector's name 
and address must be produced. All other electors must either 
present a social security card, "or any other preprinted form of 
identification which shows the elector's name and either the 
elector's address, signature or photograph" or, alternatively, 
the elector can complete a form confirming that the elector is 
the person whose name appears on the official checklist. Id. 

Only after the applicable, foregoing step is completed may the 
official checker check the name of the elector on the official 

checklist, Id. 

*11 It is readily apparent that the requirement that 

identification be produced is intended to prevent fraud. 
To the extent that recourse to the legislative history is 

warranted, although such recourse seems unnecessary, that 
history supports the foregoing conclusion. See 36 S. Proc., 
Pt. 12,1993 Sess. 4089-4481. The court notes, however, that 
by adding the "identification" requirement, the legislature 

was attempting to give some additional guarantees that the 

elector was, in fact, the elector listed on the official checklist. 
The statute offers a variety of alternatives to producing, 
for example, a particular and specific photo identification 

card. 11  

There is credible evidence, and the court finds, that ninety-
five percent of the voters did produce identification. In view 
of the multiple steps that must be taken before one is allowed 

to vote in a referendum, pursuant to General Statutes § 9— 
261, and since ninety-five percent of all Bethlehem voters 

:.1\lext 
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produced identification, it is not at all clear that the checker's 
failure to require identification from five percent of the voters 

constitutes a "substantial" violation of the statute. 

There is no evidence that any elector refused to produce 
identification but was nonetheless permitted to vote. The 
electors and the official checker came face to face; the 

Wrinn court's particular concern about the potential for fraud 
involving absentee ballots is not present in this case. See 

Wrinn v. Dunleavy, supra, 186 Conn. at 125. Further, this 

court is mindful of the admonition in Bortner v. Woodbridge, 

supra, 250 Conn. at 241, that it should be "very cautious" 

before vacating the results of an election-an admonition that 
logically applies with at least equal force when the challenge 
is to a referendum. The court concludes that, under the 
circumstances of this case, that there were no substantial 
violations of General Statutes § 9-261(a). 

Even if one were to conclude that the failure to require 
the production of identification from all electors was a 
"substantial" violation, however, there is no reasonable basis 
on which to conclude that the reliability of the election is 
"seriously in doubt." On the contrary, the plaintiff was unable 

to identify a single instance in which anyone voted in the 
referendum who was not an elector in Bethlehem. The town 
clerk testified that the official checklist was available to the 
general public the day after the referendum, February 18, 
2011; the hearing was held on April 11,2011. 

Thus, nearly two full months passed between the referendum 
and the hearing, yet the plaintiff failed to identify even a 

single case in which a Bethlehem voter was disenfranchised 

in any way. 

The plaintiff argues that the affidavits and testimony that 
he produced support his claim that the result of the election 
is "seriously in doubt." On the contrary, the fact that every 
affidavit was signed by a legitimate elector who was allowed 
to vote undercuts the plaintiffs claim. It highlights the fact 
that he was unable to uncover a single instance in which 
anyone, other than legitimate electors, were allowed to vote 
in the referendum. In the absence of any such evidence, 
the plaintiff is effectively urging the court to decertify the 
referendum based upon what he, himself, calls "fishing hole 

gossip." The court declines such an invitation. 

*12 Turning to the principles that the court must consider 

in determining whether a mandamus should issue, the court 
concludes that the evidence presented does not warrant 

the extraordinary remedy of mandamus. The expense of 
reversing course at this point, and returning to the K-2/3-5 
structure that Regional School District 14 is leaving behind, 
is not justified when cast against the speculative claims of 
irregularity advanced by the plaintiff. Despite the plaintiffs 
histrionic claims, the evidence presented most assuredly does 
not make this a case of "ballot box stuffing." The evidence 
proffered by the plaintiff does not warrant the decertification 
of the referendum and the application for such an order of 

mandamus is denied. 

The plaintiff seeks additional prayers for relief: an application 
for a mandamus that the town clerk hold a new referendum 
and a mandamus that the Board of Education for Regional 
School District 14 cease its preparations for a return to a K-5 
structure until the new referendum is held. Since the plaintiff 
failed to establish that the February 2011 referendum should 
be decertified, the additional prayers for relief cannot and will 
not be granted. Further, the court recognizes that there are 
alternative and additional bases that compel the conclusion 

that the second and third prayers for relief should not be 

granted. 

The record is clear that the Board chose to hold the February 

referendum and that it was not required to do so. Thus, 
the decision to hold the referendum was a definitively 
discretionary act. The failure to require identification from 
every elector was a failure of the official elector, not the 
Board, which has no role in the actual running of referenda. 
The plaintiff offers no analysis or support for his proposal 
that, in light of errors by the registrars and the official 

checkers, the Board should be ordered to hold a referendum 
that it is not obligated to hold. Similarly, the plaintiff, himself, 

has no "clear legal right" to demand that a referendum be held. 
That right is vested in the Board pursuant to General Statutes 
10 47c. Since the plaintiff has no clear legal right to demand 
that a new referendum be held, he cannot prevail upon this 
court to order, through the issuance of a mandamus, that a 

new referendum be held. See AvalonBay Communities, Inc. 

v. Sewer Commission, supra, 270 Conn. at 416-17. 

All applications for mandamus are denied. So ordered. 

Footnotes 



Dvorsky v. Board of Educ., Regional School Dist. No. 14, Not Reported in A.3d (2011) 

1 	On April 27, 2011, the defendants moved to strike the plaintiffs April 25, 2011 memorandum. The defendants argue that the plaintiff 

misunderstood the court's instructions regarding the briefing schedule. Any confusion regarding the briefing schedule is the fault of 

the court and not the parties. The court has considered all briefs filed in this case. 

2 	Regional School District No. 12 v. Town of Bridgewater, 292 Conn. 784, 974 A.2d 709 (2009). 

3 	General Statutes § 10--47c provides for various regional school districts' events to be effected by means of referenda. 

4 	The individual defendants also adopt the arguments advanced by the Board in its motion to dismiss based on lack of personal 

jurisdiction. 

5 	The return of service shows that the marshal provided the town clerk with two copies of the process. 

6 	The return of service also shows in-hand service upon defendants Mastroianni and Russell. 

7 	To the extent the individual defendants seek to adopt the Board's motion to dismiss, and are seeking dismissal of this action by 

challenging service of process upon them, that motion is also denied. As noted, note 6, supra, the marshal made in-hand service of 

process upon the town clerk and also upon each of the individual defendants. General Statutes §§ 52-57(a) and 52--57(b)(7). 

8 The individual defendants assert, in their memorandum, that the co-defendant Board intends to adopt and incorporate by reference 

the motion to dismiss submitted by the individual defendants. However, the Board, in its memorandum, included a footnote reference 

stating that it "may" join in the individual defendants' motion to dismiss. In the absence of a clear statement to the contrary, the court 

concludes that its ruling on the individual defendants' motion to dismiss will bind all parties. 

9 	One of the affidavits was signed by the plaintiff. 

10 	Caruso v. Bridgeport, supra, 285 Conn. at 618 and Wrinn v. Dunleavy, supra, 186 Conn. at 125 each involved a primary election 

for mayor. In each case the appeal to the superior court was brought pursuant to General Statutes § 9-329a. In Caruso the plaintiff 

alleged a violation of General Statutes §§ 9-436e and 9--229. In Wrinn, the plaintiff alleged a violation of General Statutes § 9- 

146b. In Bortner v. Town of Woodbridge, supra, 250 Conn. at 241, the case involved a contested election for a seat on the board 

of education. The appeal to the superior court was brought pursuant to General Statutes § 9•328. The plaintiff alleged that voting 

machine malfunctions had prevented voters from voting for write-in candidates. 

11 	For example, the legislative history reflects a concern expressed by then-Representative M. Jodi Rell who noted that she was listed 

on voter rolls as M. Jodi Rell but that she had neither a driver's license nor a credit card that identified her as M. Jodi Rell. In response, 

Representative Rapoport advised her that, under the statute, she could simply say, " 'may I sign in' and that would be acceptable." 

36 S. Proc., Pt, 12, 1993 Sess., p. 9873. 
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