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Introduction:  

At the outset, it should be noted that the plaintiff towns seek declaratory relief 

under C.G.S. §9-371b. The defendant, Region 14 has counter claimed and, in the 

process, sought 2 forms of relief. Specifically, the defendant has sought a 

declaratory judgment affirming the referendum vote of June 18, 2013. Additionally, the 

defendant has sought a writ of mandamus directing Woodbury and Bethlehem officials 

to certify the results of the subject referendum. 

The plaintiff, Woodbury and Bethlehem, hereby respond to the trial brief of the 

defendant Region 14 as well as the counterclaim asserted by said defendant. 

The Mandamus Counterclaim:  

Going in reverse order, the plaintiffs first address the defendant's counterclaim 

seeking mandamus. The long standing law on mandamus in Connecticut has been best 

articulated by the venerable case of Avalon Bay Communities,  Inc. v. Sewer 

Commission, 270 Conn. 409(2004). 



Simply put, Avalon Bay, and its progeny call for a 3 prong test to be satisfied 

before a writ of mandamus will be issued, "The writ is proper only when (1) the law 

imposes on the party against whom the writ would run a duty the performance of which 

is mandatory and not discretionary; (2) the party applying for the writ has a clear legal 

right to have the duty performed, and (3) there is no other specific adequate remedy". 

Avalon Bay at 416-417. 

It is respectfully submitted that the defendant Region 14 cannot/will not be able 

to satisfy the foregoing test, On the other hand, in spite of a well laid out and articulated 

road map for arguing a mandamus case, the defendant Region 14 did not even argue 

the mandamus criteria before the Court on October 9 th  nor have the mandamus criteria 

been briefed. Accordingly, the plaintiffs consider the mandamus claim to be abandoned, 

See,Goldberg_y. Collins, 28 Conn. App. 733, 738 (1992). 

In the event that the defendant Region 14 argues mandamus issues in its 

rebuttal brief, the plaintiff towns reserve the right to reply on that limited issue, 

The Declaratory Judgment Counterclaim:  

As to the substantive issue regarding "notice" of the subject referendum, the 

defendant has argued that there was "substantial compliance" with the referendum 

notice required by C.G.S. §§10-56, 10-47c and 9-226. To support that argument, the 

defendant has claimed that a Woodbury registrars press release, along with Region 

14's own publicity efforts, all rise to the level of notice. To bolster that argument, the 

defendant has relied, in great part, upon Connecticut case law dealing with elections 

rather than referenda, and the defendant also refers to out of state case law. 

Initially, Region 14 relied upon the case of Daly v. Windham, 2001 W.L. 56438 
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(2001). It is respectfully submitted that Daly  is clearly distinguishable from the present 

case. In Daly, the plaintiff challenged a vote taken at a town meeting. The plaintiff 

asserted that the vote was invalid in that the notice for the town meeting was defective. 

Specifically, Mr. Daly claimed that the notice was defective because, although notice 

was given in the prescribed manner, it was only signed by the First Selectman whereas 

the "town meeting" statute (C.G.S. §7-3) required that the notice be "signed by the 

selectmen or a majority of them". The Court disagreed with Daly and found that the 

notice was valid in that notice was at least given. 

Unlike the Daly  situation, where a notice was published and posted on the town 

signpost, the present case is one where there is no notice at all that is remotely similar 

to the notices posted in Daly.  

Parenthetically, it is interesting to note that the Defendant Region 14, on page 9 

of its brief, states: "What is also important is what statute does NOT apply: Connecticut 

General Statutes §7-3, which applies to town meetings...". In spite of that "caveat", 

Region 14 tries to rely upon p a Is which is based upon the very statute that the Region 

claims is inapplicable. 

Il 

In general fashion, Region 14 has argued that there was substantial compliance 

with the notice requirement and that the vote of June 18, 2013 must stand. Looking 

again at Daly,  the plaintiffs find additional guidance for the court. As noted, there was 

substantial compliance in Daly  because the notices that were published and posted 

were done at the behest of the board of selectmen as required by C.G.S. §7-3. 

In the present case, however, Region 14 can only argue on the basis of a press 

release (See Stipulation 12. Ex. C) issued by the Woodbury Registrar. 

The flaw in Region 14's argument is that the referendum notice required by 
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C.G.S. §§ 10-47c and 9-226 mandates that the notice "shall be given by the town clerk 

or  assistant  town clerk" (emphasis added). 

Unlike Daly, where the notice was at least given, and where the notice was given 

by the proper official, the press release that Region 14 relies upon was not given by the 

Town Clerk. 

Ill 

The defendant Region 14 has also cited and relied upon Ovorsky V. Bd. Of Ed., 

Region 14, 2011 W.L. 2150660 (2011) which was authored by Judge Danaher while 

sitting in this district. The Dvorsky case did not address notice. The issue was whether 

there was compliance with Bethlehem's voter identification check in and, if so, whether 

the resulting referendum should be overturned. 

Recognizing that he had a case of first impression, Judge Danaher looked to the 

election cases (most, if not all, of which were cited by Region 14 in this case) for 

additional guidance. 

The common thread in the various election cases that, in turn, was key to Judge 

Danaher's decision in Dvorsky was the issue of the reliability of the challenged vote, in 

conjunction with the level of compliance with the particular statute. 

On page 10 of his opinion, Judge Danaher relied upon Caruso v. City  of 

Bridgeport, 285 Conn. 618, 649-50 (2008) and Bortner v. Woodbridge, 250 Conn. 241, 

258 (1999) when he drew an analogy between an election case and a referendum case. 

The pertinent portion of Caruso, is as follows: 

...although the plaintiff was not required to show by a 
preponderance of the evidence that he would have 
prevailed  if not for the alleged irregularities, the plaintiff 
must show (1) there were substantial violations of the 
requirements of the statute... and (2) as a result of those 
violations, the reliability of the result of the election is 
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seriously in doubt (Court's emphasis; internal 
citations omitted). 

Thus, a plaintiff is not required to prove that the result would have been different. 

A plaintiff must simply prove that there is a substantial violation that impacts reliability. 

In the Dvorsky case, Judge Danaher determined that 95% of the Bethlehem 

voters were properly identified/checked in. As a result, he specifically found that there 

was not a substantial violation of the check in/identification requirement. 

As noted earlier, the Towns of Woodbury and Bethlehem maintain that, in the 

present case, there is a substantial violation of the applicable statutes (C.G.S. §§10-47c 

and 9-226) in that no specific notice was ever issued and, the lone press release from 

either Town, was issued by the Woodbury Registrar. Unlike the 95% voter identification 

in Dvorsky, the present case is one in which there is 0% notice by either Town Clerk. 

Following up on Judge Danaher's analysis and application of election cases, the 

plaintiffs herein turn to the issue of reliability of this June 18, 2013 referendum vote. 

As this court is aware, the subject vote that is in issue was very close: 

1,269 in favor versus 1,265 opposed (Stipulation 15). With a total of 2,534 total votes 

cast, a passing margin of 4 votes can hardly be considered a "mandate", in particular, 

the percentages are such that 50.07892% voted in favor and 49.92108% voted against. 

The difference is approximately 16/100 of 1%. Statutorily, this referendum resulted in a 

mandatory, statutory recount (C.G.S. §9-370a) as the margin was less than 50/100 of 

1%. 

While the defendant Region 14 might argue that the vote is reliable because it 

stood up to a recount, the issue is not so simple. As noted by Judge Danaher when he 

quoted Caruso, there is a 2 prong test which requires a consideration of reliability along 

with the existence of substantial violations of the particular statute. 
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In the present case, given that there is a substantial violation of the notice 

requirement of C.G.S. §§10-47c and 9-226, it is respectfully submitted that the 

extremely close vote, a difference of 4 votes or 16/100 of 1%, is not reliable.  

lv 

In its brief, defendant Region 14 has relied upon 4 Connecticut election cases: 

Cjty of  285 Conn, 618 (2008); Bauer v. Souto,  277 Conn. 829 

(2006); Bortner v. Woodbridge,  250 Conn. 241 (1999); and Wrinn V. Dunleavy,  186 

Conn. 125 (1982). 

As noted in Section III above, reliability  of the particular vote is a common theme 

in the above referenced election cases. As also noted above, the reliability of the vote 

before this court is challenged by the plaintiffs herein. 

The above cited election cases, however, give an additional reason to overturn 

the referendum which is challenged herein. Specifically, the election cases carry an 

element that does not exist in a referendum situation-candidates and their respective 

campaigns. 

This significant difference was recognized by our Supreme Court in Bortner  v. 

Woodbridge,  250 Conn. 241, 263-255 (1999). The Bortner  court generally discusses the 

reasons why courts should exercise restraint in overturning elections.  Specifically, the 

Bortner  court on page 256, calls for a balancing test. Interestingly, the defendant Region 

14 relies upon the same language for its "snapshot argument". 

In any event, the Bortner  court stated that when determining whether or not to 

order a new election,  a court must balance competing interests. One interest is that of 

the voter who cast his or her ballot properly and having that vote count. Another interest 

is that of the candidate who, arguably, is entitled to have votes cast for him counted. 
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The plaintiff Towns agree with that general assertion. 

Where Bortner is helpful is when the court goes to its next step. 

The court reminds the reader that an election is "a snapshot" as defendant 

Region 14 points out. But of special significance is the fact that the court tells us why it 

is a snapshot and why a candidate has such a special interest. The election "is 

preceded by a particular election campaign.. .In that campaign, the various parties and 

candidates presumably concentrate their resources-financial, political and personal-on 

producing a victory on that date" Bortner at 255 (emphasis added). 

The case before this court is not an election. There is no candidate who has a 

competing or balancing issue. There is no campaign where a potential voter would have 

been told, reminded or even bombarded with referendum materials and information that 

could be argued as rising to the level of notice. As such, the Bortner balancing test does 

not apply in the present case. 

Without the balancing test set forth in Bortner, the Connecticut election cases 

give us the guidance as outlined in Caruso and Section Ill of this brief. It thus follows 

that, again, due to the substantial defect in the referendum notice, and the questionable 

reliability of the actual vote of June 18, 2013, that said vote should be overturned. 

V 

The Defendant Region 14, in its brief undertook an ambitious effort to rely upon 

non-Connecticut case law. On the other hand, Connecticut is not completely silent on 

the issue at hand. Nearly all of the cited "foreign" cases predate the first major 

Connecticut Supreme Court case on an election challenge, Wrinn v. Dunleaw, 186 

Conn. 125 (1082). Further, since Connecticut is not completely silent on the issue at 

hand, it is respectfully submitted that "foreign" case law is unpersuasive. 
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VI 

The Towns of Woodbury and Bethlehem reiterate and stand by their reliance on 

Gendron V. Naugatuck,  21 Conn. Supp. 78 (1958) and pollard v. City of Norwalk,  108 

Conn. 145 (1928), as specifically stated in their post trial brief dated October 24, 2013. 

Summary and Conclusion:  

Connecticut case law does "sanction" substantial compliance with election laws 

in certain situations, On the other hand, Connecticut law, as part of a determination of 

substantial compliance, requires a two part inquiry. 

First the court must determine whether there is a substantial violation 

of, or deviation from, an election official's obligation or duty. Once a substantial 

violation or deviation is found, the next part of the analysis takes place. The question 

then is not whether the result, in  fact,  would have been different but for the substantial 

violation or deviation; the question is whether the reliability  of the result is seriously in 

doubt because of the substantial violation or deviation. 

As stated above, there was a substantial deviation from C.G.S. §§10-47c and 9- 

226 in that neither  town clerk published an notice. Further, as there was no political 

campaign/candidate, there are no competing campaign/candidate interests to consider. 

Finally, the margin between votes for either side of the referendum was 16/100 of 1%. It 

thus follows that the reliability of the outcome is seriously in doubt. 

Based on the foregoing, this Court is asked to issue a declaratory judgment such 

that the referendum of June 18, 2013 is overturned and a new referendum be held in 

accordance with orders of this court consistent with the court's ruling. 
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Respectfully submitted 
Plaintiff 
Town of Woodbury 

L. Stevens 
Slavin, Stauffacher & Scott, LLC 
27 Siemon Company Drive 
Watertown, CT 06795 

Plaintiff 
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By 	, 	 
"Antlyjny F. DiP,entima 
iGuion & 

1
Steven- 

93 'West Street 
titchfield, CT 06759 



CERTIFICATION 

I hereby certify that the above brief was mailed postage prepaid this 30th day of 
October 2013 to the following: 

Mark J. Sommaruga, Esq. 
Pullman & Comley, LLC 
90 State House Square 
Hartford, CT 06103 

Deborah Stevenson 
P.O. Box 704 
Southbury, CT 06488 

William L. Stevens 


